Date: July 28, 1994
Case No. 93- ERA-25

EDWARD P. HCOLUB
Conpl ai nant

V.

H. NASH BABCOCK, BABCOCK & KI NG | NC. ,
FI VE STAR PRODUCTS, INC., U S. GROUT CORP.
U S. WATERPROCFI NG DIV., U S. H GHAWAY PRODUCTS, | NC.,
THE NOM X CORP., THE NASH BABCOCK ENG NEERI NG COVPANY,
CONSTRUCTI ON PRODUCTS RESEARCH | NC., | NTERNATI ONAL
CONSTRUCTI ON PRODUCTS RESEARCH, | NC., FIVE STAR
CONSTRUCTI ON PRODUCTS CANADA, | NC., THE BABCOCK
CORPORATI ON,

Respondent s

ORDER TO SHOW CAUSE WHY ATTORNEY EUGENE R FI DELL
SHOULD NOT BE DI SQUALFI ED

On June 10, 1994, an Order issued in the above-captioned case
concerning the appearance of Attorney Eugene R Fidell as one of
Respondents' attorneys herein, and his ongoing representation of
the Chief Adm nistrative Law Judge of the United States Departnent
of Labor.

On June 17, 1994, responding to that Order, Conplainant filed
Motion to D squalify Eugene R Fidell. That notion seeks to
disqualify Attorney Fidell "from representing the Respondents in
this matter." Complainant's notion states in relevant part as
fol |l ows:

As the | egal counsel for [the] Chief Judge
of the Ofice of Admnistrative Law

judgeé, M. Fidell is representing himin an
action brought by the Solicitor of Labor
seeking his renmoval as Chief Judge. In a

conversation between M. [George W] Baker
[ Conpl ai nant's counsel] and M. Fidell on June
13, 1994, M. Fidell stated that he had been
representing the Chief Judge in this matter
for approximtely two years.

Wiile the Chief Judge does not exercise
deci si onal authority over the instant case, he
certainly exercises inportant procedur al
authority.



(Enphasis in original). Asserting that, "[t]here are eleven
separate i nstances in which the Chi ef Judge pl ays a procedural role
inthe instant case, . . ." Conplainant referred to 29 C F. R Part
18. He characterized some of the rules as "ministerial," /i.e., 88
18.17 (receiving stipulations on discovery), 18.31(a) (receiving
notice of the disqualification of an adm nistrative | aw judge) and
18.59 (certification of official record). Conplainant referred to
"[o]ther[. . . rules . . .] where [the Chief Judge] exercises dual
authority with Judge Rosenzwei g in discretionary matters," 8§ 18. 11
(consolidating hearings), 18.24 (issuing subpoenas), 18.26(b)
(changing the date, tinme or place of a hearing), 18.34(g)(2)
(permtting non-attorneys to appear) and 18.42(b) and (c)
(expedited hearings). Conpl ai nant also noted other regulation
sections asserting that these provisions are "where [the Chief
Judge] either acts in an appellate capacity with regard to Judge
Rosenzwei g's decision (18.36(b) - disciplining an attorney) or
where he acts when Judge Rosenzwei g cannot act (18.25 - designation
of presiding judge, 18.30 - designation of substitute judge for
hearing, 18.31(c) - designation of new admnistrative |aw judge
when the admnistrative law judge disqualifies herself)."”
Conpl ai nant also refers to 29 CF. R Part 24, PROCEDURES FOR HANDLI NG
D1 SCRI M NATI ON CovPLAI NTS UNDER FEDERAL EMPLOYEE PROTECTI ON STATUTES, whi ch, he
asserts, contain five references to actions by the Chief
Adm ni strative Law Judge, including receiving the enployer's
appeal . Conpl ai nant concl udes as fol | ows:

G ven these continuing inportant procedural
powers that the Chief Judge can exercise in
the instant case, it would be unfair to the
Conpl ai nant to have as opposing counsel, M.
Fidell, who continues to represent the Chief
Judge in an inportant case regarding his
renmoval as Chief Judge.

For the foregoing reasons, the Conplaint noves
that Attorney Eugene R Fidell be disqualified
from representing the Respondents in this
[sic] instant case.

(Conpl ai nant's Mbtion to D squalify).

On June 20, 1994, Attorney Eugene R Fidell fil ed Respondents’
Response to June 10, 1994 Order. The Response states in rel evant
part as foll ows:

The facts set forth in the Order are, with one

exception,” correct. My firm and | have
represented [the] Chief Judge . . . since
1992. Hs case is now pending before the

Merit Systens Protection Board and has not hi ng
to do wth this proceeding, the parties toit,
or the presiding Admnistrative Law Judge.
[ The] Chief Judge . . . has no authority over
t he I nst ant case. The presi di ng



Adm ni strative Law Judge is not subject to
performance rating, see 5 C. F.R 8§ 930.211
(1993), and enjoys statutorily protected
tenure of office. 5 U S . C. 88 3105, 7521(a)
(1988).

The exception is that conplainant has at
| east two attorneys, although only one --
George W Baker -- has appeared in this
proceedi ng. A second attorney from Hawt hor ne,
Ackerly & Dorrance -- Tinothy H Throcknorton
-- participated in a neeting with ne at M.
Pi ckerstein's office |ast nonth.

( Respondent s’ Response, June 20, 1994, at p. 1).

Concerning the disclosure issue, Attorney Fidell does state

t hat :
Before accepting this mtter, | nmade an
i nf or mal inquiry of the Ofice of the
Solicitor of Labor concerning ny intent to
appear for respondents. | was orally advised

that the Departnent is not a party to this
proceeding and has no objection to ny
appearing for respondents. My firm was
retained on April 1, 1994.

| did not bring ny representation of [the]
Chief Judge . . . to the attention of the
Adm ni strative Law Judge or opposing counse
because | was (and renmai n) aware of no reason,
either in substance or appearance, why that
representation has any bearing on the
propriety of ny serving as counsel for
respondents. In addition, the very act of
maki ng ny representation of [the] Chief Judge
. . . a matter of record in this proceeding
could have been perceived as an indirect
effort to derive sone inplicit advantage.
Nei t her respondents nor | have any desire to
do so. The circunstances having now been laid
on the public record by the June 10 Order and
this nmenorandum the matter should be
consi dered cl osed.

(ld. at p. 2). Wth respect to the authority of the Chief Judge,
t he Response makes the follow ng assertion:

Conpl ai nant evidently obj ect s to
participation based on the theory that [the]
Chi ef Judge . . . m ght one day be call ed upon
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to perform certain functions in connection
with the case. Passing over the fact that
function such as appointing a settlenent
judge, see 29 C.F.R 8 18.9(e)(2), 58 FepD. ReG
38500 (July 16, 1993), are obviously
mnisterial, no such appointnent has been
requested in this case, and if such a request
ever were nmade, the required action could be
taken by the Deputy Chief Judge if need be.

The only specific situation cited by
conplainant's counsel in attenpting to
articulate why he believes | am disqualified
is that under 29 C.F.R 8 18.36 the Chief

Judge would have to rule on any appeal from

any order suspending or barring counsel. The
short answer to this is that there has been no
such order, there has been no such appeal, and
even if there were, the Deputy Chief Judge
could rule if, as would certainly happen,
[the] Chief Judge . . . were to recuse
hi nsel f. The sanme is equally true for any
ot her function that mght normally fall to the
Chi ef Judge.

(/d. at pp. 2--3). Attorney Fidell concl udes:

(Id. at
Fi del I,

Finally the Oder correctly notes that
respondents have other counsel. That is of no
moment for present purposes, although it is
testinony to the conplex and nultifaceted
nature of the congeries of proceedings in
whi ch respondents have been unfairly
enbr oi | ed. The governnent has fielded a
battalion of |awers from the Justice
Department, the United States Attorney's
Ofice and the Nuclear Energy Comm ssion to
face our squad in di vers cont ext s.
Conmpl ai nant hinself has two | awers, see note
" supra, and if wanted to retain others, that
woul d be entirely his affair. So too, absent
sonme substantial basis to interfere wth

respondents' choice of counsel -- both as to
nunber and identity -- that choice nust be
respect ed.

filed a further Respondents' Answer to

Mot i on

p. 3). On June 23, 1994, Respondents, through Attorney

to



Di squal i fy*:

Conpl ai nant' s not i on to di squalify IS
unfounded. [The] Chief Judge . . . obviously
has a variety of functions under the rules
governing these proceedings. A nunber -- as
conpl ai nant properly concedes -- are plainly
mnisterial (as in the case of the powers to
certify the agency record, or receive the
notice of appeal, discovery stipulations or
notice of disqualification of a trial judge).
QO hers are water over the dam (as in the case
of the powers to receive the notice of appeal
or to designate a trial judge). Still others
are inapplicable on their face (as in the case
of the powers to consolidate hearings or allow
nonattorneys to appear). But none of these
powers has been brought into play since the
undersigned was retained or entered his
appearance in this proceedi ng. As we
expl ai ned in response to the June 10 Order, if
there were, in the future, any devel opnents
that called for or permtted action by [the]

Chief Judge . . . it is perfectly obvious that
he would have to recuse hinself. In the
ci rcunst ances, t here is no basi s f or

di squalifying ne. Conplainant's notion should
therefore be denied (footnote omtted).

(Enphasi s i n origi nal) ( Respondents' Answer to Mbtion to D squalify,
June 23,

thereto, present a nunber of difficult issues,

Thi s

1994, at pp. 1--2).

DI SCUSSI ON

nmotion, and the factual constellation giving
bot h procedural and

ri se

substantive. Under the circunstances, it seens advi sable -- and,
hopefully, helpful -- to proceed as if follow ng an analytic road
nap.
|. This Court's Authority to Rule on the Mtion

The first issue to be addressed is whether this Court

possesses the authority to rule on a notion for disqualification.
The sem nal case in this area is Goldsmth v. Bd. of Tax Appeals,

! This filing also included, Status Report on Rel ated

Proceedi ngs.



270 U.S. 117 (1926), which involved the right of the United States
Board of Tax Appeals to prescribe rules for adm ssion of attorneys
and certified public accountants to practice before it under the
Revenue Act of 1924. Al though Congress did not specifically
include a provision in the enabling | egislation providing for such
rul es of adm ssion, the Court held that, "so necessary i s the power
and so usual is it that the general words by which the Board is
vested with the authority to prescribe the procedure in accordance
with which its business shall be conducted include as part of the
procedure rul es of practice for the adm ssion of attorneys." /d. at
122.

The concept of agency regul ation of those who practice before
it, within the context of a disqualification, was affirnmed in
Herman v. Dulles, 205 F.2d 715 (D.C. G r. 1953). That case invol ved
an attorney who practiced before the International dains
Comm ssion of the United States. After a hearing, the Conm ssion
found that the attorney had violated certain canons of ethics of
t he American Bar Association. Noting that the Conm ssion Rul es of
Practice and Procedure, 8 300.6, prescribes grounds on which an
attorney's right to appear may be revoked, including a Conm ssion
finding that an attorney has failed to conform to recognized
standards of professional conduct, the court found that such
finding supported the Conmission's action against the attorney.?

2 The court al so considered the provision of the
Adm ni strative Procedure Act dealing with "Ancillary matters,"
i ncl udi ng paragraph (a) "Appearance,"” then 8 6, 60 Stat. 240, 5
U S CA 8§ 1005. Noting that that section provides that persons
conpel l ed to appear before an agency nmay be acconpani ed and
represented by "counsel," the court also pointed out that:

It does not regulate the qualifications of
counsel or provide how agencies may regul ate
them During debate on the bill Senator
McCarran read with approval the Attorney
General's statenment that 8§ 6(a) "does not
deal with, or in any way qualify, the present
power of an agency to regul ate practice at
its bar." Adm nistrative Procedure Act,

LEG SLATIVE H STORY, 79th Cong. 2d Sess.,

Sen. Doc. 248, p. 317. Bills to regulate

adm ssions and disciplinary proceedings in
adm ni strative agenci es have been introduced
but not passed. These include H R 8201,
81st Cong., 2d Sess., and H R 3097, 82d
Cong., 1st Sess. "It is clear * * * that
t he existing powers of the agencies to
control practice before themare not changed
by the Adm nistrative Procedure Act. ATTORNEY
GENERAL' S MANUAL ON THE ADM NI STRATI VE PROCEDURE ACT,
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See al so Schwebel v. Orick, 153 F. Supp. 701 (D.C.D.C. 1957), which
involved a simlar proceeding before the Securities and Exchange
Comm ssion. See generally Touche Ross & Co. v. Securities & Exch.
Comin., 609 F.2d 570 (2d Cr. 1979). But see Canp v. Herzog, 104
F. Supp. 134 (D.C.D.C. 1952), holding that the attorney in that case

was inproperly disqualified. The Herman v. Dulles court
di stingui shed Canp v. Herzog, however, holding it not to the
contrary, and stating that, "[i]f the Board [National Labor

Rel ati ons Board] there involved had issued rules, there would have
been 'no question as to its power to discipline.' 104 F. Supp. at
page 138." Herman v. Dulles, 205 F.2d at 716--17.°3

The next issue to be addressed, then, is whether the
Departnent of Labor possesses such statutory and, therefore,
derivative regulatory authority to oversee, and disqualify,
counsel . A recent decision of the Secretary of Labor, Rex v.
Ebasco Service, Inc., Case Nos. 87-ERA-6, 87-ERA-40 Sec'y. Dec. and
Order, March 4, 1994, clearly affirnms this authority, citing
Goldsm th, supra, and Koden v. United States Departnent of Justice,
564 F.2d 228, 232--33 (7th Gr. 1977). See also Crosby v. Hughes
Aircraft Co., Case No. 85-TSC-2, Sec'y. Dec. and Order, Aug. 17,
1993, appeal docketed, Crosby v. Reich, No. 91-70834 (9th CGr.
1993); Cable v. Arizona Public Serv. Co., Case No. 90-ERA-15,
Sec'y. Dec. and Order, Nov. 13, 1992; Stack v. Preston Trucking

1947, p. 66.
Herman v. Dulles, id at 717.

8 But cf. Great Lakes Screw Corporation v. NLRB, 409 F.2d
375 (7th CGr. 1969), involving a hearing before a then-trial
exam ner which the Seventh Circuit characterized as being
"scarred with antagonism enmty and histrionic pettiness" and
that, "[t]he hearing generated nore heat than light." /d. at 378.
On the 13th day of the hearing, the trial exam ner excluded the
conpany's chief counsel fromthe hearing. That ruling was
i mredi ately appealed to the Board. The Board upheld the ruling,
hol ding that the trial exam ner did not abuse his discretion and
was acting within the scope of his authority under the Boards
rules. The Board's ruling, however, was nmade w t hout a hearing,
and did not set forth the conduct on which it based its
affirmation of the exclusion until it decided the case on the
merits in a decision issued two years later. Wile reaffirmng
the right to exclude, the court nonetheless held that, "[Db]y
excl udi ng counsel wthout setting forth with sufficient
particularity the basis for such action, the Board has
substantially and prejudicially violated the Adm nnistrative
Procedure Act. By denying petitioner his statutorily afforded
right [to counsel], adm nistrative due process is violated." /d.
at 380.



Co., Case No. 89-STA-15, Sec'y. Dec. and Order of Remand, April 18,
1990. See also 5 U.S.C. § 301.

Il. Which Body of Law or Ethics Applies

Havi ng determ ned that this Court possesses the authority to
rule on the petitioned-for disqualification, the next question to
be answered is, to which substantive body of |aw and ethics does
one turn under the circunstances of this case and, subsuned within
that issue, which jurisdictional venue controls.

It is noted that Rex, and the other decisions of the Secretary
cited therein, involved application of FED.R Cv.P. 11:

[ T]he Secretary has held that 8§ 18.36 of the
ALJ Rules of Practice provides a renedy for
conduct whi ch IS dilatory, unet hi cal ,
unreasonable, and in bad faith, so that Rule
11 of the Federal Rules of G vil Procedure is
not applicable because the situation is
"provided for or controlled" by Departnent of
Labor Regulations. [CGting Crosby, supra;
Cabl e, supra;, and Stack, supra.] | agree

. . . that "vexatious pursuit of a groundl ess
action" would constitute dilatory, unethical,
unreasonabl e or bad faith conduct covered by
29 CF.R 8§ 18.36(b).

Rex, id. at sl. op. 5-6.

Thus, in Rex, the admnistrative |aw judge sought to inpose
respondent's attorney fees and costs on conplainant, a renedy
whi ch, he held, was not provided for by 29 CF. R Part 18. He
therefore applied Fep.R CQv.P. 11, reasonin that, wunder 8§
18.29(a)(8), he would be permtted to do so. The Secretary,

* 29 CF.R 8§ 18.29(a)(8), "Authority of adm nistrative \aw
yudge, " states as foll ows:

(a) CGeneral powers. 1n any proceedi ng under
this part, the admnistrative |aw judge shal
have all powers necessary to the conduct of

fair and inpartial hearings, including, but

not limted to, the follow ng:

* * *

(8) Where applicable, take any
appropriate action authorized by
the Rules of Cvil Procedure for
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however, looking to 29 CF.R 8§ 18.34(g)(3), held that a renedy
al r eady exi st ed t hat woul d resol ve t he I ssue, I.e.
di squalification.?

In the instant case, the renedy sought by Conplainant /s
disqualification, and there is no apparent contention that this
Court should |ook elsewhere for an end-ganme resolution of this
matter. To the extent that there m ght be a contention, however,
that Rex stands for the proposition that one nust never | ook beyond
the four-corners of Part 18 to determ ne what does constitute
"dilatory, unethical, unreasonabl e or bad faith conduct” within the
meani ng of Part 18, this Court finds that it does not so restrict.
Thus, a close reading of Rex reveals that the conduct which was
found to constitute "vexatious pursuit of a groundless action,"”
clearly fell under the rubric of dilatory, unreasonable or bad
faith conduct.?® | ndeed, the Secretary adopted -- wthout
di scussion of the inplications of the conduct conpl ained of -- the
position of the Wage and Hour Adm nistrator that the actions of
t hat conplainant's counsel are a formof "dilatory tactics" within
the neaning of 29 CF. R 8§ 18.36(b). This Court does not interpret
this straightforward and unconplicated analysis of t hat
strai ghtforward and unconplicated factual predicate, as precluding
a reviewof, and reliance on, other |egal precedent in cases which
present nore thorny questions -- as does this matter.

There are several precedential sources fromwhich to drawt hat
are arguably applicable herein: federal court precedent regarding
di squalification of attorneys and recusal of judges;’ Anerican Bar

the United States District Courts,
i ssued pursuant to 28 U S. C. 2072

® Rex, id. at sl. op. 5-6, 7. | note that the slip opinion
cites at page 7, 29 CF.R 8 18.4(g)(3). No such section exists.
The citation was apparently neant to read 8 18.34(g)(3), which is
entitled, "Denial of authority to appear."

® The conduct conpl ai ned of involved that conplainant's

attorney going forward with the case but failing to carry out the
responsibilities that such prosecution entails, only to have her
reveal at the hearing that neither w tnesses nor other evidence
woul d be produced, as well as a concession that a violation of

t he enpl oyee protection provisions of the Energy Reorgani zation
Act coul d not be proved.

" Al though Conpl ainant's notion is ainmed at
di squalification, Respondents argue that the proper renedy is
recusal of [the] Chief Judge . . . should he be asked to sonehow



Associ ation MoDEL RULES OF PROFESSI ONAL ConbucT; ® rulings derived from
such Mbdel Code and Rules; and state bar association codes and

act inthis case. In truth, the scenario in this case seens to
be sonmewhat of a hybrid, and so both areas of inquiry shall be
pur sued.

8 As noted in Tol edo Edi son Co. (Davis-Besse Nucl ear Power
Station, Units 1, 2, & 3) , et al., 39 PIKE AND FI SCHER ADM NI STRATI VE
Law (2d) 769, 777 n.8 (Nuc Reg Comm ALAB, 1976), "The [then-] Code
of Professional Responsibility consists of Canons, Ethical
Consi derations and Disciplinary Rules. 'The Canons are
statenments of axiomatic norns, expressing in general terns the
st andards of professional conduct expected of | awers. :
Prelim nary Statenent to Code. Each Canon is interpreted by
Et hi cal Consi derations which "are aspirational in character' and
Disciplinary Rules which are mandatory. [bid. "

The Code now appears to co-exist with the ABA MDEL RULES OF
PROFESSI oONAL ConbucT. The "Rul es” were promul gated in 1983, and
vari ous anendnents thereto have been added since then. The 1993
Rul es of Procedure for the Moddel Rules provide, in part, as
fol | ows:

1. The Comnmttee may express its opinion on
questions of proper professional and judicial
conduct. The Moddel Rul es of Professional
Conduct and the Code of Judicial Conduct, as
they may be anmended or superseded, contain
the standards to be applied. For as long as
a signi ficant nunber of jurisdictions
continue to base their professional standards
on then predecessor Mdel Code of

Prof essi onal Responsibility, the Commttee

w Il continue to refer also to the Mdel Code
in its opinions.

* * *

12. Opinions of the Commttee issued before
the effective dates of the Mdel Rul es of
Pr of essi onal Conduct, the predecessor Model
Code of Professional Responsibility and the
Code of Judicial Conduct continue in effect
to the extent not inconsistent wth those
standards and not overruled or limted by

| at er opi ni ons.

( Enphasi s added)
10



rulings.?

Regardi ng the appropriate venue, the Mdel Rules do provide
sone gui dance. Rule 8.5, "D SOPLNRY AUTHR TY, CHO CE OF LAN " st ates
in relevant part as follows:

(a) Disciplinary Authority. A lawer admtted
to practice inthis jurisdictionis subject to
t he di sci plinary authority of this
jurisdiction, regardl ess of where the | awer's
conduct occurs. A lawer may be subject to
the disciplinary authority of both this
jurisdiction and another jurisdiction where
the lawer is admtted for the sanme conduct.

(b) Choice of Law. In any exercise of the
disciplinary authority of this jurisdiction

the rules of professional conduct to be
applied shall be as foll ows:

(1) for conduct in connection with
the proceeding in a court before
which a | awer has been admitted to
practice (either generally or for
purposes of that proceeding), the
rules to be applied shall be the
rules of the jurisdiction in which
the court sits, unless the rules of
the court provide otherw se .

The rel evant portion of the "Coment" section states as foll ows:
Disciplinary Authority
Par agraph (a) restates | ongstanding | aw.
Choi ce of Law

A lawer may be potentially subject to nore
than one set of rules of professional conduct
which 1npose different obligations. The
| awer may be licensed to practice in nore
than one jurisdiction wwth differing rules, or
may be admtted to practice before a
particular court or agency with rules that
differ from those of the jurisdiction or
jurisdictions in which the lawer is |icensed

® Precedent derived fromthis source rai ses the venue issue.
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to practice. In the past, decisions have not
devel oped clear or consistent guidance as to
whi ch rules apply in such circunstances.

Paragraph (b) seeks to resolve potential
conflicts. Its premse is that mnimzing
conflicts bet ween rul es, as wel | as
uncertainty about which rules are applicable,
is in the best interest of both clients and
the profession (as well as the bodies having
authority to regulate the profession).
Accordingly, it takes the approach of (i)
providing that any particular conduct of an
attorney shall be subject to only one set of
rul es of professional conduct, and (ii) making
the determnation of which set of rules
applies to particul ar conduct as
straightforward as possible, consistent with
recogni tion of appropriate regulatory interest
of relevant jurisdictions.

Par agraph (b) provides that as to a |lawer's
conduct relating to a proceeding in a court or
agency before which the lawer is admtted to
practice (either generally or pro hac vice),
the I awer shall be subject only to the rules
of professional conduct of that court or
agency. . . .[']

See MDEL RULES OF PROFESSI ONAL CONDUCT, AMERI CAN BAR Assocl ATION ( August
1993), as published in Mrtindal e-Hubbell Law D gest (A B A
Codes), 1994 Ed. at ABA-37. It is noted therein that there was no
counterpart to this Rule in the Mddel Code. /d. at ABA- 38.

The question which then arises is where this Court "sits" for
purposes of choice of law Al though the undersigned' s
admnistrative |l ocation is Massachusetts, the above-capti oned case

0 Al'though this comment to Paragraph (b) would, on its

face, appear to resolve the issue, /i.e., one applies agency
rules; in fact, it only begs the question. Thus, because Part 18
does not address any substantive issues involving ethical conduct
that mght lead to disqualification, one would expect that the
rules of conduct where the court "sits" would apply. See

di scussion of Rex v. Ebasco Service, Inc., id., at pp. 8-9,
supra, and this Court's conclusion that reliance on case
precedent and other legal materials for a determ nation of

whet her the conduct conpl ai ned of constitutes "unethical"™ conduct
| eading to disqualification within the neaning of 29 CF. R 8§
18.36, is permssible.

12



arises in Connecticut, and will be tried as near to the Stanford
| ocation as can be accommopdated. Further, any appeal of this case
after the Secretary's decision would be to the United States Court
of Appeals for the Second Crcuit, the circuit wthin which the
all eged violation occurred. See 42 U . S.C. 8§ 5851(c); 29 CF.R 8
24.7. To the extent that the federal courts have spoken as to the
asserted conflict issue, it would appear that the Second Circuit
position in this matter would control.

To the extent that a code of ethics of a state bar would
apply, one would |l ook to the jurisdictions in which Attorney Fidel
is admtted, /i.e., D strict of Colunbia, Maryland, New York and
Massachusetts. He is not adnmitted in Connecticut, and based on

' The issue of which code of conduct should be applied in

a disqualification situation was considered by the Benefits

Revi ew Board in Barounes v. Eagle Marine Services, 23 BRBS 80
(1989), which arose under the Longshore and Har borwor kers
Conpensation Act, as anmended, 33 U. S.C. 88 901 et seq. In that
case, the enployer had been represented by an attorney naned
Doyl e in a case involving the claimnt, who was awarded benefits.
Thereafter, the claimant was again injured, and retained the
services of an attorney nanmed Stafne. Not |long thereafter, M.
Doyl e, having assertedly taken steps to avoid future conflicts of
interest between his fornmer clients and M. Stafne's law firms
existing clients, joined M. Stafne's law firm The enpl oyer
(whom M. Doyl e had previously represented) requested

di squalification of M. Stafne and his firm Stafne declined,
and the issue cane before the adm nistrative | aw judge. The
Board recapped the judge's Order Regardi ng Representation

[Aljfter finding that M. Doyle is not
directly involved in the current
representation of clainmant and that no

evi dence exists that M. Doyl e has shared any
of the enployer's confidences with M.
Stafne's firm [the judge] concluded that
both M. Doyle and his firmwere prohibited,
pursuant to Rules 1.9 and 1.10 of the

Washi ngton [state] Rul es of Professional
Conduct, fromrepresenting claimant in his
present action.

Id. at 81. After considering certain other procedural matters
not of imrediate nonent to the instant case, the Benefits Review
Board addressed the issue of whether the adm nistrative | aw judge
properly applied the Washington rules. The Board stated as
fol | ows:

After initially finding that . . . 29 CF.R
8 18.36 gave himthe authority to preclude a

13



person fromrepresenting a clai mant where
that representati on woul d contravene
reasonabl e standards, the admnistrative | aw
j udge adopted, as a reasonabl e standard, the
standard contained in Rule 1.10(b) of the
Washington [rules] to disqualify M. Stafne
fromrepresenting claimant herein.
Specifically, [he] concluded that since M.
Doyl e, who had previously represented
enployer in a claimfiled against it by
claimant, was disqualified fromrepresenting
claimant in his present claim pursuant to
Rule 1.9, . . . M. Doyle's new firmwas al so
di squalified, pursuant to Rule 1.10(b)
fromrepresenting clai mant.

Id. at 82-3. Holding that 29 CF. R 8§ 18.36 grants an

adm nistrative |law judge the authority to exclude a
representative fromappearing in a proceedi ng before himor her,
t he Board next addressed which standard is to be applied in
maki ng this determ nation. The Board conti nued:

Additionally, as the Rules of Practice and
Procedure before the Ofice of Adm nistrative
Law Judges do not delineate what constitutes
et hi cal conduct, we hold that the

adm ni strative law judge rationally relied
upon the Washington [rules] to establish the
ethical standard to be applied to the case
before him Advance notice is essential to
the rule of law thus, it is desirable that
an attorney be aware of what actions will not
be countenanced. See Paul E. |acono
Structural Engineer, Inc. v. Hunphrey, 722
F.2d 435 (9th G r. 1983), cert. denied, 464
U S 851; In re Coordinated Pretri al
Proceedings in Petrol eum Products Antitrust
Litigation, 658 F.2d 1355 (9th Cr. 1981),
cert. denied, 455 U.S. 990 (1982).
Accordingly, as claimnt's counsel practices
law within the State of Washi ngton, he shoul d
be aware of the state rules of professional
conduct and the adm nistrative | aw judge
commtted no error in utilizing the

Washi ngton [rul es] as the standard for
et hi cal behavior in the case before him

Id. at 83-4. It is noted that the Benefits Revi ew Board
nonet hel ess held that the adm nistrative |aw judge abused his
di scretion in ordering disqualification by failing to consider,

14



the filings sent in support of Respondents' May 12, 1994, notion to
suspend t hese proceedi ngs, he is not appearing pro hac vice in the
United States District Court for the District of Connecticut.

Paul E. lacono Structural Engineer, Inc. v. Hunphrey, 722 F. 2d
435 (9th Gr. 1983), cert. denied, 464 U S. 851, addresses the
i ssue of which code should be applied and the nature of that
application. In aconflict situation sonewhat anal ogous to that in
Barounes v. Eagle Marine Services, id., the Nnth Crcuit agreed
wi th the conclusion that to have force, the ABA Mddel Code nust be
specifically adopted. The lacono court stated as foll ows:

The Model Code is itself not |aw but rather
merely a suggested body of ethical principles
and rules upon which reasonable |awers,
concerned about the proper role of the |egal
profession in Amrerican society, have reached a
consensus. Since "[a]dvance notice is
essential to the rule of law' and since "it is
desirable that an attorney or client be aware

of what actions will not be countenanced,"” In
re Coordinated Pretrial Proceedings in
Pet rol eum Products Antitrust Litigation, 658
F.2d [at 1360] . . . the provisions of the

Model Code, standing alone, present no just
basis for disqualification of a lawer. Until
the Mddel Code is adopted as law by the
courts, the legislature, or the regulatory
authority charged with the discipline of
lawers in a particular jurisdiction, the
canons and disciplinary rules of the Model
Code are nerely hortatory, not prescriptive.
See id. at 1359 n. 5 (uphol di ng
disqualification based on violation of
provi si ons of Mbdel Code where "the reference
to the ABA Code in Local Rule 1.3(d) [of the
United States District Court of the Centra
District of California] sufficiently invokes
Canon 9 as to mke it a Dbasis" for
di squalification

Paul E. lacono Structural Engineer, Inc. v. Hunphrey, id. at 438-
39.

inter alia, evidence of record evidence -- uncontradicted
affidavits submtted by Stafne's firm-- that mechani sns had been
put into place at the firmwhich insured that no conflict of
interest occurred between M. Doyle's fornmer clients and the
firms present clients.
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It thus appears that one ought look, in this case, to the
rules of the United States District Court for the District of
Connecticut to see which ethical rules are to be applied. See also
In re Anerican Airlines, Inc., 972 F.2d 605, 609-10 (5th Cr.
1992). As noted above, however, Attorney Fidell 1is neither
licensed to practice law in Connecticut, nor is he appearing pro
hac vice in the ongoing District Court proceedings involving
Respondents herein. He is admtted to practice in the District of
Col unmbi a, Maryl and, New Yor k and Massachusetts. However, Barounes,
| acono and Petrol eumProducts, all enphasize the desirability of an
attorney or client being aware of what actions wll not be
count enanced.

These jurisdictional facts present a problenmatic situation,
but not one incapable of resolution. Thus, the United States
District Court for the District of Connecticut Recogni zes the Rul es
of Professional Conduct as approved by the judges of the
Connecticut Superior Court as expressing the standards of
pr of essi onal conduct expected of | awers practicing inthe D strict
of Connecticut. See U.S.DisT.Cr. RuES D. ConN., CGviL RULE 3(a)(1).*
See also Prisco v. Westgate Entertainnent, Inc., 799 F. Supp. 266,
268 (D.Conn. 1992). However, the United States Court of Appeals
for the Second G rcuit applies the American Bar Associ ati on Mdel
Code of Professional Responsibility,* and apparently, certain
circuits, including the Second G rcuit, see no absol ute di sjunction
between rules relied on by a particular Federal district court and
t he Model Code of Professional Responsibility. See, for exanple,
| nternational Electronics Corporation v. Flanzer, 527 F. 2d 1288 (2d
Cr. 1975). See alsoIn re American Airlines, Inc., in which the
Fifth Crcuit stated that:

The parties’ extensive citation of this
court's precedents applying the ABA Model Code
suggests their recognition that the Texas
Rul es, as adopted by the Southern District of
Texas, are not the "sole" authority governing
this case. Moreover, we do not believe that
our holding in Dresser [In re Dresser

21t is noted that the interpretation of said Rules of

Prof essi onal Responsibility by any authority other than the
United States Suprenme Court, the United States Court of Appeals
for the Second Circuit and the United States District Court for
the District of Connecticut are not binding on disciplinary
proceedings initiated in the United States District Court for the
District of Connecticut.

13 See 2d Gir.R § 46(h)(2).
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I ndustries, 972 F.2d 540 (5th Gr. 1992)] has
rendered the parties' argunents grounded in
the Texas Rules irrelevant to our decision.
The Texas Rules were patterned after the ABA
Model Rul es of Professional Conduct, which the
Dresser court cited along wth the Mddel Code
as the national standards utilized by this
circuit inruling on disqualification notions.
Since the relevant ABA Rules do not differ
materially fromthe correspondi ng Texas Rul es,
the parties' interpretations of the Texas
Rul es are equally applicable in this case.
Qur discussion will therefore center on the
Texas Rul es.

(Enphasi s added) Id. at 610. It is noted that the District of
Connecticut has, for exanple relied on an interweaving of the
Connecticut rules and the ABA Mdel Code. See generally Trinity
Amb. Serv. v. G & L Anrb. Serv., 578 F.Supp. 1280 (D.Conn. 1984).
But see Prisco v. Westgate Entertainnent, Inc., 799 F. Supp. 266
(D. Conn. 1992), wherein that court stated, "as with npost Second
Crcuit case law dealing with attorney disqualification, it is
based on the ABA Code of Professional Responsibility, while the
instant case is governed by the Mdel Rules of Professional
Conduct . This distinction is often wthout inport, but where
former clients are involved, the [ Connecticut] Mddel Rules and the
ABA Code inpose different standards, and this affects the initial
application of the substantial relationship test." (Enphasis
supplied), id., at 271.

Accordi ngly, and based on all of the above, | find that there
is no conpelling reason not to restrict the field of consideration
to the Connecticut Rules as well as to the Mddel Code of

Prof essional Responsibility as they both inpact on the instant
case; and | further find that Attorney Fidell's not being |icensed
to practice law in the State of Connecticut does not renove his
actions -- or failure to act -- from scrutiny. Thus, as noted
above, the cases state that it is "desirable,” not nmandatory, that
an attorney who is the subject of a notion to disqualify be on
notice as to the rules to be applied. Indeed, in the context of
adm ni strative proceedi ngs, where there is no requirenent that an
attorney be admtted to practice within the state or federal
circuit where a particular case arises, application of a
"mandat ory" standard woul d have grave consequences. Thus, to apply
a mandatory standard in this regard, woul d often have the effect of
evi scerating the authority of the agency invol ved -- in proceedi ngs
before an adm nistrative | awjudge -- to police the ethical conduct
of those who appear before it. This was clearly not the intent of
Goldsmth v. Board of Tax Appeals, 270 U.S. 117 (1926), and all its
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progeny, and | so find.*

The next legal issue to be addressed prior to an anal ysis of
the facts presently before the Court is the effect to be given the
venue- appl i cabl e ethical standards. The Fifth Grcuit cogently
addressed this point inlInre Anerican Airlines, Inc., 972 F. 2d at
610, stating that, "[a]s we confirned in Dresser, '[n]jotions to
di squalify are substantive notions affecting the rights of parties
and are determ ned by applying standards devel oped under federal
law.' Dresser, at 543; see also In re Snyder, 472 U S. 634, 105
S.C. 2874, 2881 n. 6, 86 L.Ed.2d 504 (1985); In re Finkelstein,
901 F. 2d 1560, 1564 (11th G r. 1991); United States V. Mller, 624
F.2d 1198, 1200 (3d Cr. 1980); Cord v. Smth, 338 F.2d 516, 524
(9th Cr. 1964)." The court continued:

Federal courts nmay adopt state or ABA rul es as
their ethical standards, but whether and how
these rules are to be applied are questions of
federal |aw.

/d. | ndeed, one party in the American Airlines case argued
strenuously that the Texas rules of conduct controlled the
di scretion of the federal district court, and asserted that, "'a

trial court is not forced by literalismor nechanical standards to
do injustice serving the nere litigation tactics of a party.
Rather a trial court, according to the Rules, is to determne if

“4 Cf. EF. Hutton & Conpany v. Brown, 305 F.Supp. 371
(S.D. Tex. 1969), which also involved a disqualification notion.
One of the "subissues,” as that court terned it, was the
jurisdictional issue of whether the court had sufficient
authority to even consider a request for injunctive relief, in
the context of the disqualification notion, against a New York
law firmwho were not resident and had not been admtted to
practice generally in the Southern District of Texas. The court
further noted that the New York firm had neither noved for, nor
been granted, |eave to appear as counsel in "this particul ar
cause, and have not affixed their nanes to any pleading or brief
filed on behalf of Hutton." /d. at 379. The court's analysis of
its authority in this regard is only anal ogous, but nonethel ess
instructive, as regards the application of Connecticut state
rules of ethics by an attorney who has not, to this Court's
know edge, even appeared pro hac vice in the District of
Connecticut. [/d. at 379-80 et seq. It is noted, however, that
because the instant case nmay never be considered in federal
district court, and if appealed, go directly to the Second
Crcuit, it may well be that only the American Bar Association
Code of Professional Responsibility, as construed by the Second
Crcuit, applies. See Section V, "Procedure," infra, at page 61
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there is actual prejudice or threatened interference with the fair
admnistration of justice.'[Ctation omtted] " (Enphasis in
original) Id. In drawi ng a conparison between itself and other
circuits with respect to how aggressively the appropri ate standards
are to be applied, the Fifth Crcuit highlighted, with nore than a
hint of disapproval, the Second Crcuit approach. The Fifth
Crcuit continued:

Sonme courts have taken the position . . . that
"[t] he business of the court is to dispose of
litigation and not to act as a general
overseer of the ethics of those who practice
here unl ess t he questi oned behavi or taints the
trial of the cause before it." WT. Gant Co.
v. Haines, 531 F.2d 671, 677 (2d Cr. 1976);
Board of Educ. v. Nyquist, 590 F.2d 1241, 1246
(2d Gr. 1979); Arnstrong v. MAl pin, 625 F. 2d
433, 445-46 (2d Gr. 1980) . [Ctation
omtted]. An attorney's ethical violation by
itsel f does not warrant disqualification under
t his approach. Rat her, disqualification is
proper only in cases where a court also finds
that the unethical conduct threatens to taint
the trial. This nore limted test largely
rests upon a belief that disqualification
notions are often made for tactical reasons
such as delay or harassnent. Wiile the
"taint" standard "fails to correct all
possi ble ethical conflicts,” Arnstrong, 625
F.2d at 445, it is argued that this limted
disqualification rule serves to deter many
meritless, tactical notions that woul d
ot herwi se be filed.

ld.

It is enphasized that the undersigned does not accept, as the
definitive interpretation, the Fifth Grcuit's view of the Second,

as to this issue. | ndeed, in drawi ng conparisons, one is often
moved to place enphasis where it will be nost apt to favor one's
own position; and, | mght add, courts, including this one, are no

nore i mmune to this tendency than the average nortal. Accordingly,
while the Fifth Crcuit's analysis provides a conveni ent "junping-
off" point, it is the Second Crcuit's own view of this federa
question that will informthis Court and guide its analysis.?*

%1t is noted that nost of the Second Circuit cases wll

i nvol ve di scussions of Canons 4, 5 or 7, of the Code, as well as
Canon 9. Wiile the facts of these cases shall be discussed, this
Court notes that the facts of the instant case are not identical

to those discussed. However, they are presented to provide an
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I1l. Disqualification Mtions and the Second G rcuit

Just about all of the recent Second Circuit decisions dealing
with disqualification notions refer to EmMe Industries, Inc. v.
Patentex, Inc., 478 F.2d 562 (2d Cir. 1973). Em e involved an
assertion that one David Rabin, Esq., plaintiffs' attorney therein,
breached Canon 4 of the ABA Code, which Canon states that, "[a]
| awer should preserve the confi dences and secrets of a client.”
Id. at 564. As an initial matter, the court stated as foll ows:

We approach our task as a reviewing court in
this case conscious of our responsibility to
preserve a bal ance, delicate though it may be,
between an individual's right to his own
freely chosen counsel and the need to maintain
t he hi ghest ethical standards of professional
responsibility. This balance is essential if
the public's trust inthe integrity of the Bar
is to be preserved. Moreover, we are m ndful
t hat ethical problens cannot be resolved in a
vacuum To affirm the [disqualification]
order . . . wll, to be sure, deprive
plaintiffs of highly qualified counsel of
their own choosing and may foreclose Rabin's
participation in future actions brought
agai nst Burlington and Patentex. There can be
no doubt, however, that we may not all ow Rabin
to press these clains against Patentex if, in
doing so, he m ght enploy information
disclosed to him in confidence during his
prior defense of Burlington. Such a result
woul d work a serious injustice upon Burlington
and Patentex and would tend to wunderm ne
public confidence in the Bar. Thus, even an
appearance of inpropriety requires pronpt
remedi al action by the court.

Id. at 564-65. 1In its discussion of the ethical standards to be
foll owed, the Second Circuit noted the "substantially rel ated" test
articul ated by Judge Winfeld in T.C. Theatre Corp. v. Warner Bros.
Pictures, 113 F.Supp. 265 (S.D.NY. 1953), Jj.e., that matters
enconpassed by a pending suit, wherein a party's fornmer attorney
appears on behal f of his adversary are substantially related to the
matters wherein that attorney represented him the fornmer client.
Judge Weinfeld went on to state that, "[t]he court will assune that

i ndi cation of how the Second Circuit analyzes issues involving
di squalification; and, as a corollary thereof, how aggressively
that court applies and enforces the Canons, /i.e., the "federal
gquestion," herein.
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during the course of the former representation confidences were
disclosed to the attorney bearing on the subject nmatter of the
representation. It will not inquire into their nature and extent.
Only in this manner can the lawer's duty of absolute fidelity be
enforced and the spirit of the rule relating to privileged
communi cations be maintained." Eme, id at 570. The Enmle court
cont i nued:

Canon 4 inplicitly incorporates the adnmonition
. . that [a lawer is obliged to represent
the client with undivided fidelity and forbids
di scl osure of secrets or confidences and t hus]
forbids also the subsequent acceptance of
retai ners or enploynent fromothers in matters
adversely affecting any i nterest of the client
with respect to which confidence has been
reposed. . . . Wthout strict enforcenent of
such high ethical standards, a client would
hardly be inclined to discuss his problens
freely and in depth with his lawer, for he
would justifiably fear that [the reveal ed]
information . . . may be used agai nst him
Ce A lawer's good faith, although
essential in all his professional activity,
i's, neverthel ess, an i nadequat e saf eguard when
standi ng al one. Even the nost rigorous self-
discipline mght not prevent a l|lawer from
unconsci ousl y usi ng or mani pul ati ng a

confi dence acquired in t he earlier
representation and transformng it into a
telling advant age in t he subsequent
[itigation. O, out of an excess of good

faith, a lawer mght bend too far in the
opposite direction, refraining fromseizing a
legitimate opportunity for fear that such a
tactic mght give rise to an appearance of
inmpropriety.[*] In neither event would the
litigant's or the public's interest be well
served. The dynamcs of litigation are far
too subtle, the attorney's role in that
process far too critical, and the public's
interest in the outcone is far too great to
| eave room for even the slightest doubt
concerning the ethical propriety of a lawer's

% I ndeed, | note that even Attorney Fidell admits to this
possibility when he notes in his June 16, 1994, response, that,
"[1]n addition, the very act of making ny representation of Chief
Judge Litt a matter of record in this proceeding could have been
perceived as an indirect effort to derive some inplicit
advant age. "
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representation in a given case. These
considerations require application of a strict
prophylactic rule to prevent any possibility,
however slight, that confidential information
acquired from a client during a previous
relationship nmay subsequently be used to the
client's disadvant age.

Id. at 570-71. The court commented further on the "appearance of
i npropriety:"

Nowhere is Shakespeare's observation that
"there is nothing either good or bad but
t hi nking makes it so," nore apt than in the
real m of ethical considerations. It is for
this reason that Canon 9 . . . cautions that
"A lawer should avoid even the appearance of
prof essional inpropriety"” and it has been said
that a "l awyer should avoid representation of
a party in a suit against a former client,
where there may be the appearance of a
possi bl e violation of confidence, even though
this may not be true in fact." American Bar
Associ ati on, St andi ng Comm ttee on
Prof essional Ethics, Informal Opinion No. 885
(Nov. 2, 1965).

/d. In affirmng the disqualification order, Eme concludes as
fol |l ows:

W have said that our duty in this case is

owed not only to the parties . . . but to the

public as well. These interests require this

court to exercise its leadership to insure
that nothing, not even the appearance of
inpropriety, is permtted to tarnish our
j udi ci al pr ocess. The stature of the
profession and the courts, and the esteemin
which they are held, are dependent upon the
conplete absence of even a senblance of
i nproper conduct.

Id at 575.%

" In terms of chronol ogy, the next case that would be
consi dered would be Silver Chrysler Plymouth, Inc.v. Chrysler
Motors Corp., 496 F.2d 800 (2d Cr. 1974)(en banc). However,
that case was primarily concerned with the appealability of a
nmotion to disqualify; and while that issue is of inport herein,
Silver Chrysler Plynmouth was subsequently overruled in Arnstrong
v. MAl pin, 625 F.2d 433 (2d Cr. 1980)(en banc), vacated on
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General Mtors Corporation v. Gty of New York, 501 F.2d 639
(2d Cir. 1974), involved litigationin which the Cty asserted that
GM had violated the antitrust |aw by nonopolizing or attenpting to
nmonopol i ze the nationwi de market for municipal buses. Wthin the
context of the substantive i ssues, a notion for disqualification of
the Cty's privately retained counsel (CGeorge D. Reycraft) was
filed by GV asserting a breach of the ethical precepts enbodied in
Canon 9 and Disciplinary Rule (DR) 9-101(B) of the Code of

Prof essi onal Responsibility. Canon 9 states that, "[a] |awyer
shoul d avoi d even t he appearance of professional inpropriety." "DR
9-101(B) prohibits '[a] lawer . . . [from accepting] private

enploynment in a matter in which he had substantial responsibility
whil e he was a public enployee.” Ceneral Mtors Corporation, /d.
at 641 n. 1. The facts reflect that Reycraft had been an attorney
in the Antitrust D vision of the Departnment of Justice, who had
been substantially involved in an action brought under the Shernman
Act by the United States against GM The action was based on GV s
al | eged nonopol i zati on of a nation-w de market for the manufacture
and sale of city and intercity buses. The court referred to this

case as the "1956 Bus case." This 1956 case was, as the court put
it, "a mtter which, at the very least, was simlar to the dispute
for which his retention was sought . . ." 1d. at 642. Reversing

t he District Court, whi ch had 'denied t he nmoti on f or
di squalification, the Second Circuit cited Eme, and discussed
Canon 9 of the Code:

I ndeed, the "public's trust” is the raison
d etre for Canon 9's "appearance of evil"
doctrine. Now explicitly incorporated in the
profession's ethical Code,[fn. omtted] this
doctrine is directed at maintaining, in the
public mnd, a high regard for the |[egal
profession. The standard it sets -- j.e. what
creates an appearance of evil -- is largely a
guestion of current ethical-legal nores. See
Kauf man, the Forner Governnent Attorney and
the Canons of Pr of essi onal Et hi cs, 70
Har.L. Rev. 657, 660 (1957).

Nor can we overlook that the Code of
Prof essional Responsibility is not designed
for Hol mes' proverbial "bad man" who wants to
know just how many corners he may cut, how
close to the line he may play, w thout running
into trouble with the | aw Hol nes, The Path
of the Law, in Collected Legal Papers 170

ot her grounds and remanded, 449 U.S. 1106, 101 S.C. 911, 66
L. Ed. 2d 835 (1981), decision on remand, 699 F.2d 79, 94 (2d Cr
1983), discussed infra.
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(1920). Rather, it is drawn for the "good
man, " as a beacon to assist himin navigating
a ethical course through the sonetines nurky
wat ers of professional conduct. Accordingly,
without in the least even intimating that
Reycraft hinself was inproperly influenced
while in Government service, or that he is
guilty of any actual inpropriety in agreeing
to represent the City here, we nust act with
scrupul ous care to avoid any appearance of
inpropriety lest it taint both the public and
private segnents of the | egal profession.

(Enphasis in original) Id at 649. Cting EmMe' s citation of
Shakespeare, the court concluded that, while the 1956 case and the

one there under consideration were not identical, "[b]oth :
al l ege nonopolization or attenpted nonopolization of the sane
product line [fn. omtted] -- city buses -- and, in the sane
geographic market -- the United States. The subtleties of

differential proof will not obviate the "appearance of inpropriety"
to an unsophisticated public.” /d. at 651.

Si x months after the Second G rcuit deci ded General Mtors, it
addressed a disqualification notion in Ceranto, Inc. Vv. Lee
Phar maceuticals, 510 F.2d 268 (2d G r. 1975). This case involved
a trademark i nfringenent suit invol ving denture adhesi ve bei ng sold

under the nanme "Cenie" by Lee Pharmaceuticals. In order to
establish whether suit could be brought in the Eastern District of
New York, Towell, one of Ceranto's attorneys, telephoned Lee's

order departnent, and without identifying hinself or his position
as one of Ceranto's |awers, requested the nanes of dental supply
houses in the Eastern District which were distributing "Cenie."
Asserting that Towel | had violated Canon 7 ("zeal ous
representation”), Canon 5 (that the tel ephone calls nade Towel|l a
"wtness for his client") and Canon 9 ("appearance of
inpropriety"), Lee noved for disqualification. Denyingthe notion,
the Second Circuit offered its opinion that, "[t]his is the kind of
m sconduct, if it is msconduct, which is technical in character,
does no violence to any of the fundanental val ues which the canons
were wittento protect and certainly falls far short of justifying
a grant of the relief requested.” /d. at 271. The court then nmade
a conpari son

The typi cal situation in whi ch
disqualification has been found to be an
appropriate renedy has involved a conflict of
i nterest such that continued representation by
chosen counsel clearly prejudiced the rights
of the opposing party and, by creating the
appearance of inpropriety, posed a substanti al
threat to the integrity of the judicial
process. . . . In sum Ceranto's counsel's
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actions, while denonstrating an unfortunate
insensitivity to the etiquette of the bar, had
no possibility of so prejudicing the opponent
that the firm should be barred from the case
entirely or the client punished by precluding
reliance on counsel 's wor kK pr oduct .
Accordingly, if any corrective actionis to be
taken, it should be acconplished under the
auspices of the appropriate bar association
and should in no way be permtted to affect
the decision on the nerits of the case.

ld.

The next case in the evolution of the Second Circuit's view of
attorney disqualificationis Hull v. Cel anese Corporation, 513 F. 2d
568 (2d Cir. 1975). It is with this case that the court begins to
articul ate a balancing test between a party's right to its counsel
of choi ce as agai nst nmai ntaining the highest standards of conduct.
The Second Circuit articulated the issue as foll ows:

[Whether a law firmcan take on, as a client,
a lawyer for the opposing party in the very
litigation against the opposing party.
Factual ly,the case i s novel and we approach it
m ndful of the inportant conpeting interests
present. It is incunbent upon us to preserve,
to the greatest extent possible, both the
individual's right to be represented by
counsel of his or her choice and the public's
interest in maintaining the highest standards
of professional conduct and the scrupul ous
adm ni stration of justice.

Id. at 569. The facts were as follows: Hull had been enpl oyed by
Cel anese since 1963 and, in Septenber of 1972, initiated a sex-
based discrimnation suit against that corporation. At t or ney
Delulio began work at Celanese in July 1972, and was assigned to
work on the defense of the Hull case in February of 1973, and her
work on that case continued until Septenber of 1973. During this

latter nonth, Hull and Delulio nmet socially, and two nonths
thereafter, Delulio approached Hull for the name of the law firm
representing Hull. Delulio thereupon contacted the Rabinowitz firm

on Novenber 9, 1973, and six days thereafter, the Rabinowitz firm
filed sex discrimnation charges on behalf of Delulio wth the
EEOCC. The court noted that, "Delulio thereafter consulted with the
[ New York Bar] regarding, inter alia the propriety of her
intervention in the Hull action. [The New York Bar advised] :
against intervention. [Fn. omtted]. Subsequently, the notion
herein seeking intervention on behalf of Delulio and four other
wonmen was fil ed. Two weeks |ater Celanese cross-noved to deny
intervention and to disqualify the Rabinowitz firm" /d. at 570.
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Noting that, "in the disqualification situation, any doubt is to be
resolved in favor of disqualification[,] Fleischer v. A A P., Inc.
163 F. Supp. 548, 553 (S.D.N. Y. 1958), appeal dism ssed, 264 F.2d
515 (2d CGr.), cert. denied, 359 U S 1002, 79 S . C. 1139, 3
L. Ed. 2d 1030 (1959)[,]" the court observed that while the facts of
Hul | were distinguishable from those in Emle, "the conclusions
reached in that case apply with equal validity here." Id at 571.
The court also noted that in Enmle, "[it was] felt that the
invocation of Canon 9 . . . was particularly appropriate.[Fn.
omtted]." Id. Thus, in Eme, the lawer swtched sides to
represent an adverse interest in a subsequent, but substantially
related, case; whereas in Hull, the inhouse |awer for Cel anese
switched sides to becone a plaintiff in the sane action. The court
cont i nued:

Thus, whi |l e t he cases are factual |y
di sti ngui shabl e, the adnonition of Canon 9 is
equal |y appropriate here. This is, in short,
one of those cases in which disqualification
is "a necessary and desirable renedy . . . to
enforce the awer's duty of absolute fidelity
and to guard agai nst the danger of inadvertent
use of confidential information . . . ." See
Ceranto, Inc. v. Lee Pharmaceuticals, 510 F. 2d
268, 271 (2d Gr. 1975).

/d. The Rabinowitz firm argued strenuously that they had never
wor ked for Cel anese and that they had "carefully cautioned" Delulio
not to reveal any information or confidences she had received in
her capacity as a |awer for Celanese, but to confine herself to
the facts of her own case. They contended that because they never
received any confidential information either directly or
indirectly, they could not wuse it either consciously or
unconsci ously. The court responded:

This argunent, sonmewhat technical in nature,
seens to overlook the spirit of Canon 9 as
interpreted by this Court in EmMe. W credit
the efforts of the Rabinowitz firm to avoid
the receipt of any confidence. Nonet hel ess,
Eme makes it clear that the court need not
"inquire whether the lawer did, in fact,
receive confidential information. . . ." Eme
| ndustries[, id. at 571]. Rather, "where "it
can reasonably be said that in the course of
the fornmer representation the attorney m ght
have acquired information related to the
subj ect mat t er of hi s subsequent
representation,' T.C Theatre Corp., supra
[113 F. Supp.], at 269 (enphasis supplied), it
is the court's duty to order the attorney
disqualified.” [Id. at 571. The breach of
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confidence woul d not have to be proved; it is
presuned in order to preserve the spirit of
t he Code.

Id. at 572.

Not long after Hull, the Second G rcuit issued its opinion on
the nerits of the disqualification nmotion in Silver Chrysler
Plymouth, Inc. v. Chrysler Mtors Corporation, 518 F.2d 751 (2d
Cir. 1975). The substance of the underlying case i nvolved a breach
of contract issue with respect to a | ease agreenent, as well as a
cause of action arising under the so-called Dealers' Day in Court
Act, 15 U S. C. 8§ 1221 et seq. This portion of the claimalleged
threats anobunting to coercion or intimdation forcing Silver
Chrysler, under threat of eviction, to sign a new agreenent at a
hi gher rental. Chrysler was represented by the law firmof Kelley
Drye. Silver Chrysler was represented by the law firm of Hamond
& Schreiber. Dale Schreiber of that firm had been enpl oyed as an
associate by Kelley Drye, and while there, had worked on certain
Chrysler matters. Based on this scenario, Kelley Drye brought the
nmotion for disqualification.

District Judge Jack B. Winstein considered the notion bel ow
and the Second Circuit noted that, "[i]n support of, and in
opposition to, the notion respectively, the parties submtted
vol um nous affidavits, copies of pleadings in cases in which
Schrei ber had allegedly worked, and extensive nenoranda of |aw.
Wth this material before himand after oral argunent, the judge
proceeded to analyze the notion on the theory that "'[d]ecision
turns on whether, in the course of the forner 'representation,’' the
associ ate acquired i nformati on reasonably related to the particul ar
subject matter of the subsequent representation.'" [d. at 753
Judge Weinstein held the disqualification of Schreiber not
war r ant ed. *®

The Second Circuit began its analysis by citing Canons 4 and
9, as well as Emle and its progeny. The court then stated as
fol |l ows:

Thor ough consideration of the facts, as nore

1t is once again noted that the facts of the instant case

are not on all fours with the facts of the Second G rcuit cases
under discussion. Wat is inportant, however, is to understand
the principles relied on by that court, how the facts before it

are analyzed -- a particularly interesting aspect of Silver
Chrysler -- and, indeed, the procedures utilized by the courts
below in arriving at factual findings -- although this latter

i ssue shall be discussed in nore detail, infra
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el aborately set forth in the opinion below, is
required.® Nor can judges exclude fromtheir
mnds realities of which fair decision would
call for judicial notice

®As a district judge, now Chi ef Judge Kauf man,
t he aut hor of the Enle opinion, said in United
States v. Standard Q1| Conpany, 136 F. Supp
345, 367 (S.D.N. Y. 1955), while refusing to
di squalify an attorney:

When deal i ng W th et hi ca
principles, it is apparent that we
cannot paint wth broad strokes.
The lines are find and nust be so
mar ked. Gui de- post s can be
established when virgin ground is
bei ng explored, and the concl usion
in a particular case can be reached
only after painstaking analysis of
the facts and preci se application of
pr ecedent .

( Enphasi s supplied). [I1d. at 753. The court, noting that Schreiber
began work at Kelley Drye after graduation from |aw school, and
that he worked there for approximately two and one-half years

seened to take judicial notice of the attenuated relationship
between summer [aw students and the firnms which enploy them
al though it does not appear that Schreiber was ever enployed as a
summer associ at e. The court continued on its apparent path of
judicial notice:

Even after an initial association with a firm
upon graduation, it is not unconmon for young
| awyers to change their affiliation once or
even several tinmes. It is equally well known
that the larger firns in the netropolitan
areas have hundreds (collectively thousands)
of clients. It is unquestionably true that in
the course of their work at large |aw firns,
associates are entrusted with the confidence
of some of their clients. But it would be
absurd to concl ude that i medi ately upon their
entry on duty they becone the recipients of
knowl edge as to the nanes of all the firms
clients, the contents of all files relating to
such clients, and all confidential disclosures
by client officers or enployees to any |awer
in the firm Qobvi ously such |egal osnosis

does not occur. The nere recital of such a
proposition should be self-refuting. And a
rational interpretation of the Code of
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Pr of essi onal Responsibility does not call for
disqualification on the basis of such an
unrealistic perception of the practice of |aw
in large firmns.

Id. 753-54. The court noted that, while the Second Circuit does
recogni ze that an inference may arise that an attorney fornerly
associated with a firm hinmself received confidential information
transmtted by a client to the firm such inference is rebuttable,
and quoted from Laskey Bros. of W Va., Inc. v. Wrner Bros.
Pictures, 224 F.2d 824 (2d G r. 1955):

"It wll not do to nmake the
presunption of confidenti al
information rebuttable and then to
make the standard of proof for
rebuttal unattainably high. Thisis
particularly true where, as here,
the attorney nust prove a negative,
which is always a difficult burden
to neet."

224 F.2d at 827. The inportance of not
unnecessarily constricting the careers of
| awyers who started their practice of |aw at
large firnms sinply on the basis of their

f or mer associ ati on under scor es t he
significance of this |anguage. [CGtation
omtted].

Id. at 754. Noting that the Second Crcuit has al so adhered to the
"substantial relationship”" test, /i.e., that, ""the fornmer client
need show no nore than that the matters enbraced within the pendi ng
suit wherein his forner attorney appears on behalf of his adversary
are substantially related to the matter or cause of action wherein
the attorney previously represented him the fornmer client." T.C
Theatre Corp. v. Warner Bros. Pictures, Inc., 113 F. Supp. 265, 268

S DN Y. 1953).'" [Id., the court also cited United States v.
Standard Q| Conpany, 136 F. Supp. 345, 355 (S.D.N. Y. 1955), for the
proposition that, "*Tulnfortunately, the cases furnish no

appl i cabl e guide as to what creates a "substantial" rel ationship.'
The cases available at that time were cases in which the
relationship was 'patently clear.'" /d. at 754.' The court
characterized the Hull, General Mdtors and Enl e cases, inter alia,
as reflecting a patently clear substantial relationship. Relying
on affidavits submtted to Judge Winstein, the Second Crcuit

9 The court noted at footnote 4 that, in Standard G 1, "'No
such glaringly obvious relationship exists in this case' and,
applying a substantial relationship test, refused to disqualify
counsel. 136 F. Supp. at 355-59." /d. at 754.
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contrasted the Silver Chrysler Plynmouth situation wth the
"patently clear" cases cited above, stating that, "Schreiber was
not counsel for Chrysler in the sense that the disqualified
attorneys were in those cases. Although Kelley Drye had pervasive
contacts wth Chrysler, Schreiber's relationship cannot be
consi dered co-extensive with that of his firm" [d at 756. Wile
concedi ng that the evidence before Judge Weinstein was "adm ttedly
sonewhat conflicting,” the Second Circuit reviewed, and, 1in
essence, affirnmed, Judge Weinstein's credibility resolutions with
respect to Schreiber's purported invol venent.

The Second Circuit then did an interesting thing. Noting that
there is no basis to fornmulate a per se rul e based on title al one,
/I.e., "partner" versus "associate," when trying to ascertain the
extent of involvenent in particular cases, the court stated as
fol | ows:

But there is reason to differentiate for
di squalification purposes between | awers who
becone heavily involved in the facts of a
particular matter and those who enter briefly
on the periphery for a limted and specific
purpose relating solely to |egal questions

In large firms at least, the forner are
normally the nore seasoned |awyers and the
|atter the nore junior. This is not to say
that young attorneys in large firnms never
becone inportant figures in certain mtters
but nerely to recognize that some of their
work is often of a far nore limted variety.
Under the latter circunmstances the attorney's
role cannot be considered "representation”
within the neaning of T.C. Theatre Corp. and
Eml e so as to require disqualification. Those
cases and the Canons on which they are based
are intended to protect the confidences of
former clients when an attorney has been in a
position to learn them To apply the renedy
when there is no realistic chance that
confidences were disclosed would go far beyond
t he purpose of those deci sions.

Id. at 756-57.2° Once again referring to the factual affidavits

% The court nakes an interesting anal ytical |eap here.
Thus, while all the previous decisions it cites as reflecting a
patently clear substantial relationship relate that relationship
solely to the causes of action at issue; the Silver Chrysler
Pl ymouth court also injects the relationship of the |awer in
guestion to the cause of action, as well as the rel ationship of
the lawer in question to his previous firm Indeed, it is to
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before Judge Winstein, the Second Circuit noted that,

"Chrysler was in a position here conclusively to refute Schreiber's
position that his role in these cases had been non-existent or
fleeting. Through affidavits of those who supervi sed Schrei ber on
particular matters or perhaps through tine records, the issue was
capabl e of proof. Chrysler i nstead chose to approach the matter in
|l argely conclusory terns.® [® Exanple froma Kelley Drye (Chrysler)
affidavit: "[ Schrei ber] obtained unneasurable confidenti al
information regarding the practices, procedures, nethods of
operation, activities, contenplated conduct, |egal problens, and
litigations of [Chrysler]., J.A 29(a).] W cannot realistically
subscribe to the contention that proof submtted for this |[imted
purpose, by time records or otherwi se, would have necessitated
di scl osure of any confidences entrusted to Kelley Drye." /d. at
757.

Wth respect to Canon 9, the court stated as foll ows:

Finally, in view of the conclusion that
Schreiber's work at Kelley Drye does not
necessitate disqualification, we agree wth
the district court that refusal to disqualify
Schreiber and his firm will not create an
appearance of inpropriety. Nei t her Chrysl er
nor any other client of a law firm can
reasonably expect to foreclose either al

| awyers formerly at the firmor even those who
have represented it on unrelated matters from
subsequent!ly representing an opposing party.
Al t hough Canon 9 dictates that doubts should
be resol ved in favor of disqualification, Hul
v. Cel anese Corp., supra, 513 F.2d at 571, it
is not intended conpletely to override the
delicate bal ance created by Canon 4 and the
deci si ons thereunder.

(Enphasis added). 1d. Finally, the court concl uded:

A deci sion to sustain Judge Wi nstein's deni al
of the notion does not dimnish the force of
our deci sions which hold that the right of the
public to counsel of its choice or the
possibility of a reduction of "both the
economc nobility of enployees and their
per sonal freedom to follow their own
i nterests” : : must be secondary
consi derations to the par anount i nportance of

t hi Iast aspect that nuch of its "judicial notice" regarding | aw
firmetiquette is based.
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"mai nt ai ni ng t he hi ghest st andar ds of
pr of essi onal conduct and the scrupul ous
adm nistration of justice." Hull v. Cel anese
Corp., supra, 513 F. 2d 569.[ Footnote om tted].

ld.*

The claim of disqualification in Lefrak v. Arabian Am QO
Co., 527 F.2d 1136 (2d G r. 1975), involved, in the context of
antitrust litigation, an assertion of inmproper solicitation of
clients directly or indirectly through |aynen, and accepting
enpl oynent as a result of that solicitation. The court enphasized
that, ". . . there is no evidence and no claim nade that the
plaintiffs in the three separate pending antitrust actions were in
fact solicited by their counsel or anyone el se. Rather, the charge
is that counsel solicited other prospective plaintiffs, none of
whom have surfaced as intervenors or as plaintiffs in conparable
actions against the defendants-appell ants. In sum there is no
taint attached to counsel's representation of the clients who are
plaintiffs in the pending law suits.” [/d. at 1139. The court
cont i nued:

The m sconduct conpl ai ned of does not infect
either the nerits, the conpetence or the
ethics of the representation in the pending
actions. . . . There has been no taint
established and no possible prejudice to the
defendant in permtting these actions to
proceed to trial and judgnent.

ld.

I nternational Electronics Corp. v. Flanzer, 527 F.2d 1288 (2d
Cr. 1975), involved an appeal by the law firmfor the defendants
fromthe granting of a notion to disqualify themfromrepresenting
a former partner and former clients in alitigation. Noting that,

2L 1t is apparent that the Second Circuit was not entirely

secure in its decision. Thus, the final paragraph of the opinion
states as foll ows:

| f during such further preparation, or even
during the trial itself, there should appear

i ndi cations that confidential information not
apparent fromthe proof submtted thus far is
being used, the trial judge will be avail abl e
for such action as may be appropriate.

[ Footnote omtted].

ld. at 758.
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"[s]uch noves and count ernoves by adversari es appear to have becone
common tools of the litigation process[,]" the court requested
amci briefs fromfour bar associations, including the Connecticut
Bar Associ ati on. The disqualification notion involved Julius
Apter, a former partner in the firmof Apter, Nahum & Lenge, who,
at the tine of the Second GCircuit decision, was fully retired from
the practice of law by virtue of illness and age. The plaintiffs
had filed a notioninthe D strict of Connecticut to disqualify the
firmfromrepresenting any of the defendants, asserting that Julius
Apter was a partner inthe firmwhen the litigation was instituted,
had played the principal role in the negotiation of the sale and
merger, and would be a material wtness as to those substantive
I ssues. By way of response, Julius Apter filed an affidavit in
whi ch he swore that he had not practiced | aw si nce January of 1974,
and that he had retired fromthe Apter firm

Noting that the District Court had nade no nention of Canon 4,
the Second Circuit agreed that Canon 4 was not applicable, and
noted that the briefs of both the Connecticut and New York Bar
Associ ati ons recommended t hat conclusion. The Second Circuit al so
found that the strict Connecticut rules, which differed in sone
respect fromthe ABA Code, would also not act to disqualify the
Apter firm Hol ding that it found no ethical justification for
disqualification of the law firm from  representing at trial its
former partner Julius Apter as a party defendant, the court also
addressed Canon 9, and stated as foll ows:

From what we have said, it nust be clear that
we do not think the question of "appearances”
under Canon 9 is particularly acute in this
case. We caution, as the Connecticut Bar
Association urges us to do, that Canon 9,
t hough there are occasions when it should be
appl i ed, should not be used prom scuously as a
convenient tool for disqualification when the
facts sinply do not fit within the rubric of
ot her specific ethical and disciplinary rules.

Id. at 1295.

The next case of inport in the Second Crcuit is WT. Gant
Co. v. Haines, 531 F.2d 671 (2d G r. 1976), which, in the context
of an antitrust action brought by the corporation against certain
parties, including a forner enployee, involved a notion for
disqualification of the corporation's law firm for asserted
i nproper conmuni cation with the enpl oyee whil e he was unrepresent ed
by counsel. Reviewi ng the facts of the case in the context of
Canon 7, and Disciplinary Rule 7-104, "Communicating with One of
Adverse Interest,"” the court enphasized the facts of the case:

Hai nes was hardly a stranger to G ant. He was
its representative as Regional Director of its
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real estate departnent, he had been enpl oyed
by it for about ten years, and he had received
some $200, 000 of its noney as salary or bonus
over that period. He was presumably a
sophi sticated businessman who was questioned
on matters wthin his conpetence, which
related to his stewardship, and which
unquestionably involved his honesty and
fiduciary obligations to his enployer. He was
neither a callow youth nor a befuddl ed w dow.
A reading of the transcript reveals his
willingness to discuss freely the use of
aut onobi l es, entertai nment opportunities and

| oans from those dealing with G ant. W do
not characterize the admission or t he
di scussi on general ly as necessarily

i ncul patory--the point is that Gant had the
right to inquire into this matter even absent
Hai nes' representation by counsel. Although
fully aware of the serious nature of the
charges, Hai nes chose to speak for the record
wi t hout benefit of counsel.

Id. at 674-75. Wth respect to certain authorizations which Haines
was asked to sign by G ant's attorney, the court noted that whet her
the request constituted "advice" within the Code and "whether
Hai nes acted on that advice or because of his own sense of
obligation to G ant is a close question. [Footnote omtted]. W
cannot escape the fact, however, that outside counsel knew that
Hai nes was about to be served [with a |lawsuit] and knew that he
could not clear his name or prevent his discharge. This was found
bel ow and the conduct of counsel was properly characterized there
as 'somewhat overbearing' and 'lack[ing] the sensitivity which
menbers of the bar should showin dealing with laynen.' W agree
that the procedures adopted here were at |east inappropriate and
certainly not to be encouraged."” /d. at 676.

Havi ng endorsed the District Court's characterization of the
attorney's conduct, the Second Circuit then stated that,
"[ h] owever, the fact of professional m sconduct is not necessarily
determ native of the issue before us. The question is whether or
not that conduct should nerit the sanction sought, . . .
di squalification of counsel from continuing representation of
Gant." [d.?* In this regard, the court noted that, while the
district court was critical of counsel's conduct, it nonethel ess
refused to inpose the sanction, and that, "[w] e have consistently

2 1t is noted that Haines al so sought disnissal of the
conpl ai nt based on counsel's conduct. The court declined to so
or der.
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hel d that the renedy of disqualification rests in the discretion of
the district court and its determnation will only be upset upon a
show ng of abuse. [Citations omtted]." /d. Recapping the facts
and enphasi zing that the actions of counsel violated no canon or
disciplinary rule by its interrogation of Haines wthout the
presence of his attorney; and noting that, "[w] hile Haines did sign
aut hori zations which would presumably facilitate further |eads or
uncover assets which could be attached or |evied upon in the event
a judgnent agai nst himwas obtained, the injury he mght suffer is
specul ative at best at this point. The issue then is whether under
t hese ci rcunstances a court should disqualify counsel."” /d. at 677.
In making that determ nation, the court proceeded to bal ance the
nature of the conduct against Gant's right to counsel of its
choice. Inthis regard, the court | ooked at the follow ng factors:

As Judge C ark suggested in Fisher and as we
have recently noted in Lefrak, we cannot
lightly separate Grant fromthe counsel of its
choi ce. Counsel here has been engaged for
well over a year in the investigation and
preparation of this lawsuit. Disqualification
of present counsel and the substitution of a
new attorney unfamliar wwth the facts and the
law wi Il inevitably result in further harnfu

del ay and expense to Grant. The transcript of
the Haines interviewis a public record. . . .
While disqualification is clearly punitive
insofar as Grant and its outside counsel are
concerned, its benefit to Haines is indeed
guestionable. The business of the court is to
di spose of litigation and not to act as a
general overseer of the ethics of those who
practice here unless the questioned behavior
taints the trial of the cause before it.
Lefrak v. Arabian Anerican Q| Co., supra, 527
F.2d at 1141. Plaintiff has failed to
establish that taint here in our judgnent. |If
the Liebman firm is gqguilty of professional
m sconduct, as to which we express no view,
the appropriate form is the Gievance
Commttee of the bar association. VWhat ever
sanction if any that is inposed there wll not
affect the rights of a plaintiff |ong since
enbar ked upon serious litigation.

ld.

The next case of inport is Bd. of Ed. of NY. Gty v. Nyquist,
590 F.2d 1241 (2d G r. 1979). The underlying litigation giving
rise to the disqualification notion involved a nergi ng of separate
mal e and femal e physical education teachers' seniority lists for
pur poses of |ayoff. The mal e teachers all eged that maintaining
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separate lists was illegal; the fenmal e teachers asserted that their
seniority status would perpetuate plaintiff's past discrimnatory
practices, and that if the nmerged |list were to be used for |ayoff
pur poses, six times as nmany fenmal e teachers would be laid off. As
the court noted, "The stakes in the |lawsuit are obviously high."
Id. at 1243.

The nal e teachers were represented by an attorney who was al so
general counsel to the state teachers' union. Under the union's
| egal services program its nenbers could apply for free |egal
representation, and the case woul d be taken on when i n t he judgnent
of the legal staff, the case was both job-related and neritorious.
It was through this procedure that the male teachers retained
Attorney Janmes R Sandner, the General Counsel, as their attorney.
The union itself, however, took no position on the nmerits, or on
any other issue in the litigation. The fenmale teachers noved to
di squalify Sandner, or in the alternative, to require the unionto
furni sh counsel for the femal e teachers. The Second G rcuit noted
that District Judge Lasker "concluded that 'the fenmal e teachers are
paying, in part, for their opponents' |egal expenses.' Thi s
violated "at least the spirit, if not the letter, of Canon 9 of the
Code of Professional Responsibility that "A |awer should avoid
even the appearance of inpropriety."”" Accordingly, the judge
granted the notion and this appeal by the nale [teachers]
followed." /d at 1244.

Rej ecting certain argunents relatingto fair representationin
the context of a union's duty to its nenbership, as well as certain
First Anmendnment contentions, the court addressed its power to
di squalify attorneys. The <court noted that, historically,
"attention has focused on identifying the circunstances in which
exercise of the power is appropriate. Qur reading of the cases in
this circuit suggests that we have utilized the power of trial
judges to disqualify counsel where necessary to preserve the
integrity of the adversary process in actions before them" The
court continued:

In other wor ds, wth rare exceptions
di squalification has been ordered only in
essentially two kinds of cases: (1) where an
attorney's conflict of interests in violation
of Canons 5 and 9. . . underm nes the court's
confidence in the vigor of the attorney's
representation of his client, see, e.g., Fund
of Funds, Ltd. v. Arthur Andersen & Co., 567
F.2d 225 (2d Cr. 1977); GCnema 5, Ltd. v.
Cinerama, Inc., 528 F.2d 1384 (2d Cr. 1976),
or nore commonly (2) where the attorney is at
| east potentially in a position to use
privileged information concerning the other
si de through prior representation, for exanple
in violation of Canons 4 and 9,[footnote
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omtted] thus giving his present client an
unfair advantage, see, e.g., Fund of Funds
Ltd. v. Arthur Andersen & Co., supra; Enle
| ndustries, Inc. v. Patentex, Inc., 478 F. 2d
562 (2d Gr. 1973).

Id. at 1246. Noting that, "in other kinds of cases, we have shown
consi derabl e reluctance to disqualify attorneys despite m sgivings
about the attorney's conduct, [citing WT. Gant, supra, and
Ceranto, Inc.]" the court offered as its rationale for that
reluctance its view that, "disqualification has an inmmediate
adverse effect on the client by separating himfromcounsel of his
choi ce, and that disqualification notions are often interposed for
tactical reasons. See Allegaert v. Perot, 565 F.2d 246, 251 (2d
Cr. 1977); J.P. Foley & Co., Inc. f. Vanderbilt, 523 F.2d 1357,
1360 (2d Cir. 1975)(CGurfein, J., concurring). And even when made
in the best of faith, such notions inevitably cause delay. . . ."
The court concluded setting forth its |l egal position by stating as
fol |l ows:

Weighing the needs of efficient judicial
adm ni stration agai nst the potential advantage
of imredi ate preventive neasures, we believe
that unless an attorney's conduct tends to
"taint the underlying trial," see WT. G ant
Co., supra, 531 F.2d at 678, by disturbing the
bal ance of the presentations in one of the two
ways i ndicated above, courts should be quite
hesitant to disqualify an attorney.

Id.#® Applying this legal framework to the facts, and noting that
Sandner was disqualified by the district court because a |ayman
woul d be "severely troubled" by the fact that the femal e teachers
are paying, in part, for their opponents | egal expenses, the Second
Circuit rejected that reasoning, and offered the follow ng
anal ysi s:

There is noclaim. . . that M. Sandner feels
any sense of loyalty to the wonen that would
underm ne his representation of the nmen. Nor
is there evidence that his representation of
the nmen is anything | ess than vigorous. There
is also no claimthat the nen have gai ned an
unfair advantage through any access to
privileged informati on about the wonen. Were
t here any such problem the wonen woul d not be
asking, and the district judge would not have

Z In this regard, the court noted the availability of
federal and state conprehensive disciplinary machi nery.
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ordered, as an alternative to disqualification
of M. Sandner, that [the Union] pay their
attorney's fees. Thus, in no real sense can
M. Sandner's representation of the nen be
said to taint the trial

Id. at 1247. Wth respect to the Canon 9 issue, the court stated
that, "there is at least sone possibility that M. Sandner's
representation of the nmen has the appearance of inpropriety,
because of the large nunber of union nmenbers involved and the
public inportance of the civil rights issue at the heart of the
di spute.” The court concl uded:

But in any event, we t hi nk t hat
di squalification was inappropriate. e
believe that when there is no claimthat the
trial wi | be tainted, appearance  of

inpropriety is sinply too slender a reed on
which to rest a disqualification order except
in the rarest cases. This is particularly
true where, as in this case, the appearance of
inpropriety is not very clear.

lId. >

In 1980, the Second Circuit decided Arnmstrong v. MAI pin, 625
F.2d 433 (2d Cr. 1980)(en banc), vacated on other grounds and
remanded, 449 U.S. 1106, 101 S. C. 911, 66 L.Ed.2d 835 (1981),
remand deci sion, 699 F.2d 79, 94 (2d G r. 1983), and is of interest
because it overruled the first Silver Chrysler Plynmouth, Inc. v.
Chrysler Mdtors Corp., supra, 496 F.2d 800, the Arnmstrong court
holding that orders denying notions to disqualify are not
i nmedi at el y appeal abl e. ?°

Wth respect to the substantive aspects of the notion to
disqualify, the court declined to disqualify a former governnent
attorney who was subsequently enpl oyed by a law firmrepresenting

# 1t is inmportant to note, however, that the court pointed
to the possibility of other available renedies in the event the
union took a position with respect to the nerits of the
l[itigation, then bringing the case within the anbit of the "fair
representation” cases, as well as the possibility for grievance
proceedings. Finally, the court pointed out that, "it may be
that judicial construction of the plan, in an appropriate
| awsuit, could provide sone relief for the wonen." /d.

_ ?* This procedural issue and its relevance herein will be
di scussed, infra.
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the receiver in the underlying SEC litigation because (a) the
attorney was carefully screened from the litigation by his |aw
firm (b) the appearance of inpropriety was i nsufficient to warrant
di squalification as such appearance was not sufficiently manifest,
and (c) the adverse consequences of separating the law firm from

its client. Quoting extensively fromits Board of Education v.
Nyqui st decision, the court stated that, "the current uncertainty
over what is 'ethical' wunderscores for us the w sdom when

considering such issues, of adopting a restrained approach that
focuses primarily on preserving the integrity of the trial
process.” Armstrong v. MAl pin, 625 F.2d at 444.

Hol di ng that the district court justifiably held that the firm
whi ch enpl oyed the former SEC attorney, and which al so represented
the receiver, posed no threat tothe integrity of the trial process
in light of the screening put in place by that firm the court
stated that, "disqualification of the firmcan only be based on t he
possi bl e appearance of inpropriety stemmng fromAtman's [forner
SEC attorney] association with the firm However, as previously
not ed, reasonable m nds may and do differ on the ethical propriety
of screening in this context. But that can be no doubt that
di squalification of [the firm w Il have serious consequences for
this litigation; separating the receiver fromhis counsel at this
|ate date will seriously delay and inpede, and perhaps altogether
thwart, his attenpt to obtain redress for defendants' alleged

frauds. Under the circunmstances, the possible 'appearance of
inpropriety is sinply too slender a reed on which to rest a
di squalification order . . . particularly . . . where . . . the

appearance of inpropriety is not very clear.' Nyquist, supra, 590
F.2d at 1247." Id. at 445. The court concluded as foll ows:

However, absent a threat of taint to the
trial, we continue to believe that possible
et hi cal conflicts surfacing during a
l[itigation are generally better addressed by
t he "conprehensi ve disciplinary machi nery" of
the state and federal bar . . . . Nor do we
believe . . . that a failure to disqualify
[here] . . . based on the possible appearance
of inpropriety will contribute to the "public
skeptici smabout |awers.” Wile sensitive to
the integrity of the bar, the public is also
rightly concerned about the fairness and
efficiency of the judicial process. e
beli eve those concerns would be disserved by
an order of disqualification in a case such as
this, where no threat of taint exists and
where appellants' notion to disqualify .o
has successfully crippled the efforts of a
recei ver, appointed at the request of a public
agency, to obtain redress for alleged serious
frauds on the investing public. Thus, rather
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t han hei ght eni ng public skepticism we believe
that the restrained approach this court had
adopted towards attenpts to disqualify
opposi ng counsel on ethical grounds avoids
unnecessary and unseenly delay and reinforces
public confidence in the fairness of the
j udi ci al process.

Id at 446.%

% |1t should be noted, as the court took great pains to
point out in the factual portion of its opinion, this case
i nvol ved securities fraud assertedly perpetrated by Covis
McAl pin and Robert Vesco, who thereafter fled to Costa Rica.
When t hey, and other defendants, failed to appear, the SEC
obtai ned a default judgnent, and M chael Arnstrong was appoi nted
the receiver, having the responsibility for recovering all nonies
and property m sappropriated by defendants. To this end,
Arnmstrong was authorized to initiate litigation in this country
and abroad. The law firmof Barrett Smth Schapiro & Sinon was
appoi nted as Arnmstrong's counsel, and the firm expended an
enor nous anount of tinme and resources preparing for the
l[itigation. More than one year later, the receiver and Barrett
Smth becane aware of a potential conflict of interest involving
an institutional client of Barrett Smth that m ght becone a
defendant in the SEC litigation. Thus, the receiver concluded
that it was necessary to substitute litigation counsel. The
probl em that arose, however, was that it was necessary to find a
firmthat could not only take on the conplex litigation in the
United States and in Costa Rica, but which would agree to see the
l[itigation through to the end and would do so knowing that it
woul d receive little or no interimconpensation. Further, nost
of the large law firms which coul d have handl ed the case were
al ready representing the institutional defendants and were
therefore not available. The court noted that, after failed
negotiations with two firns and nore than six nonths after
Barrett Smth wthdrew, the Gordon firmwas chosen because one
partner was already performng |legal work in Costa Rica, and
anot her partner had specialized experience in prosecuting conpl ex
fraud cases.

Wth respect to Altman, the fornmer SEC attorney, the court
noted that he becane associated with the Gordon firm
approxi mately seven nonths before that firmwas retained by the
receiver. At the tinme Altman joined the firm the receiver had
no reason to know that Altman had |l eft the SEC to join Gordon
During the initial nmeetings wwth the Gordon firm Arnstrong
(receiver) first learned that Altman had recently becone
associated wwth the firm As a result, both Barrett Smth and
the Gordon firmresearched the issue of the ethical effect of
Altman's prior SEC affiliation and his supervisory role while at
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The above review of Second Circuit case |law' reflects that
disqualification notions are not easily susceptible to the usual
cal cul us of |l egal analysis. To carry the analogy a bit further, it
is as if the Second Circuit has attenpted to set forth the |ega
equi val ent of a mathematical fornula or theory, only to encounter
new and unpredi cted factual aspects on application which must be
taken into consideration and nade to square with that theory's
underlying precepts. Thus, a reviewof the Second Crcuit case | aw
as to disqualification notions reveals that while the court has set
certain guideposts, the analysis of each case is plainly fact-
driven, wth great enphasis placed on the practicalities of each
situation. See, e.g., Arnstrong v. MAI pin, discussed above, and
footnote 26, supra. |ndeed, questions involving, for exanple, the
extent to which the underlying substantive case has been |itigated
at the tinme the notion is nmade, the difficulty the party involved
may have in finding new representation,® and whether there are
remedi es other than disqualification that would cure the problem
rai sed by the notion. These are sone of the questions asked by the
court in various cases.

I nsofar as the Second Circuit's gui deposts are concerned, the
cases reflect that the court is reluctant -- even loathe -- to
di squalify an attorney based on t he appearance of inpropriety al one
(Canon 9), i.e., wthout a factual predicate leading to a finding
t hat one of the other Canons has al so been viol ated (usual ly Canons
4 or 5, and, on occasion, Canon 7). Further, in the Second Crcuit
it is not sufficient that an attorney nerely violate a Canon;
rather, the conduct giving rise to the violation nust constitute a
threat of taint to the trial of the substantive cause of action
being litigated.

the SECwith respect to the lawsuit. The two firms concl uded
that Al tman should not participate in the case, but that the firm
shoul d not be disqualified if Altman were properly screened from
the litigation. The matter was brought to the attention of Judge
Stewart, who was the presiding district court judge, and he
permtted participation by the Gordon firm The court noted that
the disqualification notion was not brought until June of 1978,

al nost two years after the comencenent of the action, and nore
than two years after the Gordon firm had been retained.

2" There will be some additional Second Circuit cases cited
herein nore appropriately addressed, infra.

% This practical question is separate and distinct fromthe
principle involving a party's right to counsel of its own
choosing, a principle which the Second G rcuit bal ances agai nst
the requirenment that the highest standards of conduct be
mai nt ai ned.

41



The Second Circuit, however, has far from abdicated its role
in "exercis[ing] its leadership to insure that nothing, not even
t he appearance of inpropriety, is permtted to tarnish our judicial
process. The stature of the profession and the courts, and the
esteem in which they are held, are dependent upon the conplete
absence of even a senblance of inproper conduct.” Enme, id at
575. | ndeed, there is scarcely a Second G rcuit case involving
attorney disqualification which fails to invoke the high standard
set by Enle. It is within this context that a few additiona
Second GCircuit cases will be reviewed in aid of the disposition of
the instant notion.

The first such case is Cnema 5, Ltd. v. Cnerama, Inc., 528
F.2d 1384 (2d Cr. 1976), which, as the Second Crcuit noted
presented "a somewhat unusual set of facts." |In that case, counsel
had been disqualified by the district court from further
representation of Cnema 5 because Manly Fl ei schmann, a partner in
a New York City firmwas also a partner in a Buffalo firm which
concurrently represented Cnerama in other Ilitigation "of a
somewhat simlar nature.” /d. at 1385. Thus, in January of 1972,
the Buffalo firm was retained to represent Ci nerana and severa
ot her defendants in an anti-trust law suit having its genesis in
the Rochester area, brought in the Western District of New York,
and whi ch concerned all egati ons of discrimnatory and nonopolistic
licensing and distribution of notion pictures. A simlar action
was al so brought in the Wstern District in March of 1974, but
occurring in the Buffalo area. The action in the Southern District
(which gave rise to the disqualification notion), was brought in
August of 1974, and involved allegations of conspiracy anong the
defendants, including Cnerama, to acquire control of C nema 5
t hough stock acquisitions, with the intention of creating a
nmonopol y and restraining conpetition in New York Cty's first-run
notion picture theater market. Relying on General Mtors Corp. v.
Cty of New York, 501 F.2d 639 (2d Cr. 1974), the district court
found "sufficient relationship between the two law firnms and the
two controversies to inhibit future confidential comunications
between Cinerama and its attorneys and that disqualification was
required to avoid even the appearance of professional inpropriety
. . . ." 1ld Cnema 5 strongly argued, however, that its counsel
should not be disqualified unless the relationship between the
controversies is substantial, and asserted that there was "not hing
substantial in the relationship between an upstate New York
conspiracy to deprive |ocal theater operators of access to filns
and an attenpted corporate take-over in New York Cty." /d.

Noting that the "substantial relationship”" test had been
customarily applied in determ ning whether a |awer may accept
enpl oynent against a former client, the Second Circuit stated as
fol |l ows:

However, in this case, suit is not against a
former client, but an existing one. One firm
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in which attorney Fleischmann is a partner is
suing an actively represented client of
another firmin which attorney Fleischmann is
a partner. The propriety of this conduct nust
be neasured not so nuch against t he
simlarities in litigation, as against the
duty of wundivided |oyalty which an attorney
owes to each of his clients.

(Enphasi s supplied). Id. at 1386. The court pointed out in this
regard, that a lawyer's duty to his or her client is as a fiduciary
or trustee, and that when C nerama retained Fleischmann in the
Western District case, "it was entitled to feel that at | east until
that litigation was at an end, it has his undivided loyalty as its
advocate and chanpion, Gievance Conmttee v. Rottner, 152 Conn.
59, 65, 203 A 2d 82 (1964), and could rely upon his "undivided
al | egi ance and faithful, devoted service.' Von Mltke v. Gllies,
332 U.S. 708, 725, 68 S.Ct. 316, 324, 92 L.Ed. 309 (1948)." Id
Citing the New Testanent, inter alia, for the proposition that "no
man can serve two masters,"” the court stated that C nerama, in the
Western District litigation, "had the right to expect also that
[ Fl ei schmann] woul d 'accept no retainer to do anything that m ght
be adverse to his client's interests.' Loewv. Gllespie, 90 M sc.
616, 619, 153 N.Y.S. 830, 832 (1915), aff'd, 173 App.Div. 889, 157
N.Y.S. 1133 (1st Dep't 1916). Needl ess to say, when M.
Fl ei schmann and his New York City partners undertook to represent
Cinema 5, Ltd., they owed it the sanme fiduciary duty of undivided
|l oyalty and all egi ance.” /d.

The court then addressed Canon 5 and the ethical
considerations flow ng therefrom

Et hi cal Considerations 5-1 and 5-14 of the
Aneri can Bar Associ ation's Code of
Prof essi onal Responsibility provide that the
prof essional judgnent of a |awer nust be
exercised solely for the benefit of his
client, free of conprom sing influences and
| oyalties, and this precludes his acceptance
of enploynent that wll adversely affect his
judgment or dilute his loyalty.

Id. The court expressed its opinion that, the | awer who woul d sue
his own client, citing as justification that the two causes of
action lack a substantial relationship, "is |leaning on a sl ender
reed indeed." [Id. The court continued:

Putting it as mldly as we can, we think it
woul d be questionabl e conduct for an attorney
to participate in any |lawsuit against his own
client wthout the know edge and consent of
all concerned. This appears to be the opinion
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of the forenpst witers in the field, see
Wse,[LEGAL ETH Ccs 256, ] 272 [(2d ed.)];
Drinker, LEGaL ETHICS 112, 116, and it is the
hol di ng of the New York courts. In Matter of
Kelly, 23 N Y.2d 368, 376, 296 N.Y.S. 2d 937,
244 N E 2d 456 (1968), New York's highest
court said that "wth rare and conditional
exceptions, the lawer may not place hinself
in a position where a conflicting interest
may, even inadvertently, affect, or give the
appearance of affecting, the obligations of
the professional relationship.” Nor is New
York alone in this view In Gievance
Commttee v. Rottner, supra, 152 Conn. at 65,
203 A 2d 82, Connecticut's highest court held
that the mai ntenance of public confidence in
the bar requires an attorney to decline
enpl oynent adverse to his client even though
the nature of such enploynent s wholly
unrel at ed to t hat of hi s exi sting
representati on.

(Enphasi s supplied). I1d. at 1386-387. The court l|left aside the
guestion of whether such adverse representation, wthout nore,
requires disqualification in every case. Wat the court did hold,
however, was that, in cases involving concurrent representation,
the "substantial relationship” test, "does not set a sufficiently
hi gh standard by whi ch the necessity for disqualification should be
det er m ned. That test may properly be applied only where the
representation of a fornmer client has been termnated and the
paraneters of such relationship have been fixed." /d. Thus, the
court set forth the foll ow ng standard:

Were the relationship is a continuing one,
adver se representation IS prinma faci e
i nproper, Matter of Kelly, supra, 23 N Y.2d at
376, and the attorney nust be prepared to
show, at the very least, that there will be no
actual or apparent conflict in loyalties or
dimnution in the vigor of his representation.
We think that appellants have failed to neet
this heavy burden . :

Because he is a partner in the [Buffalo] firm
M. Fleischmann owes the duty of undivided
loyalty to that firms client, G nerana.
Because he is a partner in the [ New York G ty]
firm he owes the sane duty to G nema 5, Ltd.
It can hardly be disputed that there is at
| east the appearance of inpropriety where half
his tinme is spent with partners who are
defending Cnerama in a nulti-mllion dollar
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l[itigation, while the other half is spent with
partners who are suing Cnerama in a |awsuit
of equal substance.! [' M. Fleischmann's
per sonal participation in t he Buffal o
l[itigation was mnimal, and we are confident
t hat he would make every ef fort to
di sassociate hinself from both |awsuits and
woul d not di vul ge any information that canme to
hi m concerning either. However, we cannot
I npart this same confidence to the public by
court order. (Enphasis supplied).].

Because "an attorney nust avoid not only the
fact, but even the appearance, of representing
conflicting interests,"” Edelman v. Levy, 42
App.Div.2d 758, 346 N Y.S.2d 347 (2d
Dept. 1973) (mem ), this requires hi s
di squalification. Hull v. Celanese Corp.,
supra, 513 F.2d at 571; General Mdtors v. Gty
of New York, supra, 501 F.2d at 649; WE
Bassett Co. v. H C. Cook Co., 201 F. Supp 821,
825 (D.Conn.), aff'd, 302 F.2d 268 (2d Gr.
1962) (per curiam. . . .

Id. See generally Fund of Funds, Ltd. v. Arthur Andersen & Co.
567 F.2d 225 (2d Cr. 1977), citing GCGnema 5, Ltd. v. G nerans,
Inc., supra, with approval.

The final case to be discussed is one arising in the D strict
of Connecticut, MVR/ Wallace Power & Indus. v. Thanes Associ ates,
764 F. Supp. 712 (D. Conn. 1991), an interesting case which invol ved
an al l egation of ex parte contact by an attorney, M chael Forstadt
of Schatz & Schatz, Ri bicoff & Kotkin ("Schatz firm') with Richard
Wllett, a confidential fornmer enpl oyee of MVR

Briefly, MMRentered into a construction contract wth Thanes
for a project in Uncasville. WIllett was enployed by MR at the
project site and served as MR s office manager for approximately
14 nont hs. Hs position gave WIllett firsthand information
regardi ng the day-to-day project operations. I n February 1989,
Thames termnated MVR' s contract, giving rise to the underlying
substantive litigation. MVWR t hereafter established an office in
Norwi ch for the purpose of closing out the project activities and
to prepare for litigation. Wllett was assigned to the Norw ch
office, where he assisted MW s attorneys to prepare for the
contract litigation by setting up the docunment control systemfor
use during discovery. Thus, WIllett was responsi bl e for revi ew ng,
i ndexi ng and digesting all of the various discovery materials. He
al so prepared reports concerning i ssues involved inthelitigation,
and on at |east one occasion, net with attorneys fromthe Schatz
firm Further, he attended confidential Ilitigation strategy
nmeetings, assisted in answering interrogatories and consulted with
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counsel regarding the individuals to be deposed. Although Wllett
was reassigned to a project in North Carolina in Decenber of 1989,
he maintai ned weekly contact with MVR s attorneys until June of
1990. In March of 1990, WIllett began discussions with MVWR s
attorneys concerning the possibility of his serving as a consul tant
inthelitigation after MVR decl ared bankruptcy. Thereafter, Aetna
| nsurance Conpany nmade such an offer to Wllett, to which he nmade
a counteroffer which was neither accepted nor rejected by Aetna.
Assum ng that Aetna's silence was a rejection, and upset about a
pay dispute, "WIllett asked a friend to anonynously contact
defendant's attorney, Mtthew Forstadt and, w thout identifying
Wllett, see if Forstadt would be interested in speaking with him
about the possibility of his becomng a trial consultant for
Thames." /d. at 715.

Forstadt met with Wllett, and asked Wllett "if he was under
contract to MMR or whether he had an existing or previous
enpl oynent agreenent with MVR, to which Wllett responded that he
did not. . . . Forstadt also instructed Wllett that, if he was
privy to privileged comunications wth plaintiff's counsel,
Forstadt did not want to know what was discussed, [Footnote
omtted] nor was he interested in any proprietary or trade secret
i nformati on belonging to MVR  Forstadt further instructed Wllett
to make duplicate copies of certain conputer discs containing
various reports, analyses and correspondence regarding the
Uncasville site, and return the original discs to [MWs
attorneys]." Id.

On June 26, 1990, Forstadt extended an offer to Wllett to
hire himas an exclusive trial consultant for Thanes. By chance,
and prior to signing the agreenent, Wllett was contacted by MVR s
attorneys to ask if Wllett had reached an agreenent with Aetna to
assist wwth MR s trial preparation. WIlett responded that, "he
had 'cut a deal' to serve as a consultant for Thanmes, and that
under instructions he had received from Forstadt, he would no
| onger be conmunicating wwth [ MVR s] attorneys." /d. at 716. MW s
attorneys thereupon informed Wllett that his Thanmes agreenent was
i nproper and urged him not to sign it. Wllett consulted with
Forstadt about the situation, "who informed WIllett that he had
not hing to worry about, and that he should sign the agreenent. :
" 1d. Wllett executed the agreenent. MVWR filed the notion for
di squalification on Cctober 12, 1990.

Setting forth Second G rcuit law, generally, including the
maxim that the attorney's conduct nust threaten to taint the
pending litigation and that caution is dictated notw thstandi ng the
court's m sgivings because of the imedi ate effect of separating a
client from his counsel of choice and because such notions are
often interposed for tactical reasons. The court continued:

Neverthel ess, if the court concludes that the
asserted course of conduct by counsel
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threatens to affect the integrity of the
adver sari al process, it shoul d t ake
appropriate measur es, i ncluding
disqualification, to elimnate such taint.
Papani col aou v. Chase Mnhattan Bank, N A,
720 F. Supp. 1080, 1083 (S.D.N. Y. 1989).

ld. at 718. Citing EmMe for the proposition that, "[e]ven an
appear ance of inpropriety may, under the appropriate circunstances,
require pronpt renedial action by the court[,]° id., the court
stated at footnote nine as foll ows:

That a lawer is ethically obligated to avoid

"even the appearance of inpropriety" is
enbodied in Canon 9 of the Code of
Pr of essi onal Responsibility (" Code").
Al though the Code has not been formally
adopt ed in Connecti cut, "its sal utary

provi si ons have consistently been relied upon
by the courts in [the Second Circuit] in
eval uating the ethical conduct of attorneys."
Hul | , supra, 513 F.2d at 571, n. 12, albeit
only in the "rarest cases." Nyquist, supra

590 F. 2d at 1247. The court notes that, prior
to its adoption of the [Connecticut] Rules

this court recogni zed t he Code of Professional
Responsi bility of the Arerican Bar Associ ation
as expressing the standards of professiona

conduct expected of |awyers.

lId. at 718, n. 9. Setting forth its analytical framework, the
court posed the follow ng questions, stating that each nust be
answered in the affirmative if the notion is to be granted. The
gquestions were as foll ows:

Did WIllett have confidential or privileged
i nformation pertaini ng to MVWR s trial
preparation and strategy?

Assuming that WIllett had such information
did he disclose it to attorney Forstadt?

I f such information was di scl osed to For st adt,
does his continued representation of Thanes
threaten to "taint" all further proceedings in
this case?

Id. at 724. The court found that WIllett possessed confidenti al
and privileged informati on about the case, and then addressed the
second question, Ji.e., whether he disclosed such information to
Thames' counsel . Gting Hull, supra, 513 F.2d at 572, for the
proposition that a presunption arises that confidences were, in
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fact, shared by Wllett wwth attorney Forstadt, the court held that
Thames failed to sustain its burden to rebut that inference.?®

2 1t is noted that the district court cited, inter alia,
ol denberg v. Corporate Air, Inc., 189 Conn. 504, 457 A 2d 296
(1983), rev'd on other grounds Burger and Burger, Inc. v. Mirren,
202 Conn. 660, 522 A 2d 812 (1987), which, the MVR court stated,
has adopted an irrebuttabl e presunption. However, inasnuch as
the instant case will not be considered either with respect to
the disqualification notion or on the nerits in the District of
Connecti cut, Gol denberg does not control. The MWR court did
state, however, that, "[a]s indicated above, the courts which
have considered this question are split. Although the opinions
in both Hull and Wllians [a 1984 Western District of M ssour
case, 588 F. Supp. 1037, which does not control herein] arguably
suggest that the presunption is to be considered irrebuttable,
such concl usi ons nmust be considered as dicta in |light of factual
evidence . . . that confidential information was actually
di scl osed by the individual switching sides to opposing counsel."
Id. at 726

Leaving WIllianms aside, this Court would respectfully
suggest that the MVR court's reading of Hull in this regard is
not supportable. Thus, while the Second Crcuit did set forth
District Judge Onen's findings that, "' The foregoing contents of
affidavits prepared by Delulio and the Rabinowitz office are sone
evidence, in nmy opinion, of the possibility that Delulio,
unquesti onably possessed of information within the attorney-
client privilege, did in fact transmt sone of it to the
Rabi nowtz firm consciously or unconsciously.'’ [7 73 Gv. 3725
(S-D.NY., July 12, 1974), at 5.]" Hull at 570; the Second
Circuit then proceeded to set forth "[t]he unusual factual
situation presented here [which] bears repetition in sone
detail[,]" id., and did not nention, or even hint, inits own
recitation of the facts that any information was transmtt ed.
Nei t her was this nmentioned even as a "noreover" argunent.
Further, the fact that the Hull court relied on EmMe for the
proposition that the court "'need not inquire whether the | awyer
did, in fact, receive confidential information . . . .' Eme, id
478 F.2d at 571," Hull, at 572, suggests, rather, that its
hol ding that, "[t]he breach of confidence would not have to be
proved; it is presuned in order to preserve the spirit of the
Code[,]" /d., is nore than
just "dicta." Further, with respect to the Second GCrcuit's
recitation of Judge Onen's finding, the court stated the
followng at footnote 8, "Judge Onen initally considered hol di ng
a hearing to determ ne whether there had been actual disclosures,
but decided in the negative. He concluded that 'a hearing would
be self-defeating since it would be necessary to reveal to the
Rabinowitz firmin sonme specificity the extent of Cel anese's
di sclosures to Mss Delulio in the course of ascertaining to what

48



Wth respect to the third question, the court held that
Forstadt's representation of Thanes threatened to taint the
integrity of the case, "because the confidential information he
presumably received from Wllett creates at [|east an appearance
t hat defendant has obtained an unfair advantage at trial."
(Enphasis supplied). I1d at 727. Enphasi zing the fact that
Forstadt not only interviewed Wllett, a nenber of his adversary's
[itigation team but sought to hire him for the defendant's
excl usi ve use, thereby giving Thames unrestricted access to MR s
trial strategies and thereby having a "devastating effect on the
outcone of the litigation[;]" the court also stated that:

Even if, as def endant mai nt ai ns, no
confidenti al i nformation nas actual ly
di sclosed, Forstadt's alliance with Wllett
creates a "nagging suspicion"” that Thanes'
preparation and presentation has al ready been
unfairly benefitted.

(Enphasis supplied). Id. The court pointed out that "[t]here is
little reason to believe Forstadt had any reason in hiring Wllett
ot her than obtaining information to which he was not entitled .
" /d. Further, the court noted that, "rather than sinply
reject Wllett's overture, and remind him of his |ega
responsibilities, Forstadt instead offered hima contract. "
Id. The court continued:

Conduct of this sort can hardly be said to
denonstrate "a cautious regard for the
disciplinary rules,” [citation omtted], for,
at the very least, a prudent attorney would
have i nquired of plaintiff's counsel regarding
their relationship with WIlett prior to
of fering hima consulting contract.

extent, if any, that information reached them'[C tation
omtted]." /d. at 570. This footnote would suggest that no
factual finding in this regard was contenpl ated by Judge Onen,
and woul d further suggest that the Second Circuit considered as
di cta Judge Omen's statenent, set forth above, concerning the
contents of the affidavits and whether or not any information was
transmtted. Supportive of this viewis the Second Circuit's
characterization of the Enle presunption as "irrebutable."” See
Meyer hofer v. Enpire Fire and Marine |Insurance Co., 497 F.2d
1190, 1195 (2d Cr.), cert. denied, 419 U S. 998, 95 S. C. 314,
42 L.Ed.2d 272 (1974), cited in Hull, /id at 572, and

di stingui shed on other grounds. Finally, and because it would
appear that neither this notion nor the substantive case wll be
within the jurisdiction of the District of Connecticut, it is
doubt ful whether MW's analysis in this regard would control
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Id. Forstadt and his firmwere accordingly disqualified.

I'V. Analysis

| shall begin the analysis herein mndful of Chief Judge
Irving R Kaufman's introductory words in Fund of Funds, Ltd. v.
Arthur Andersen & Co., 567 F.2d 225 (2d Gr. 1977):

We hasten to add that the | awers involved in
this dispute are individuals who enjoy the
hi gh regard of the profession. Conpliance or
nonconpl i ance wi th Canons of Ethics frequently
do not involve norality or venality, but
di fferences of opinions anong honest nen [and
wonen] over the ethical propriety of conduct.

* * *

It is a longstanding rule that, "Wen dealing

with ethical principles, . . . we cannot paint
with broad strokes. The lines are fine and
must be so nmarked. Gui deposts can be

established when virgin ground 1is being
explored, and the conclusion in a particular
case can be reached only after painstaking
anal ysis of the facts and precise application
of precedent.* [* United States v. Standard O |
Co., 136 F.Supp. 345, 367 (S.D.N. Y. 1955),
recently quoted and applied in Silver Chrysler
Plymouth, Inc. v. Chrysler Mtors Corp., 518
F.2d 751, 753 (2d Gr. 1975).]" W approach
our task in this factually conplex case
conscious of this oft-repeated adnonition and

with the recognition that in deciding
questions of professional ethics nen [and
wonen] of good will often differ in their

concl usi ons.
Id. at 226-27

The operative facts, insofar as they are known, are these.
Attorney Eugene Fidell has been representing the Chief Judge for
approximately two years in a personnel action brought by the
Departnent of Labor which seeks his renpval as chief judge.
Attorney Fidell was retained by Respondents on April 1, 1994, and
in May, approximately one nonth thereafter, he filed an appearance
as one of Respondents' attorneys in the above-captioned case.
Attorney Fidell asserts in his June 16, 1994, response, that,

"[b]l efore accepting this matter, | made an informal inquiry of the
O fice of the Solicitor of Labor concerning ny intent to appear for
respondents. | was orally advised that the Departnent is not a
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party to this proceeding and has no objection to ny appearing for
respondents. . . ." Attorney Fidell further asserts as foll ows:

| did not bring ny representation of [the]
Chief Judge . . . to the attention of the
Adm ni strative Law Judge or opposing counse
because | was (and remai n) aware of no reason,
either in substance or appearance, why that
representation has any bearing on the
propriety of ny serving as counsel for
respondents. In addition, the very act of
maki ng ny representation of [the] Chief Judge

. a matter of record in this proceeding
could have been perceived as an indirect
effort to derive sone inplicit advantage.
Nei t her respondents nor | have any desire to
do so. The circunstances havi ng now been laid
on the public record by the June 10 Order and
this nmenorandum the matter should be
consi dered cl osed.

Regardi ng Respondents' <choice of |awers, Attorney Fidell
states as foll ows:

[ T]he Order correctly notes that respondents
have ot her counsel. That is of no nonent for
present purposes, although it is testinony to
the conplex and nultifaceted nature of the
congeries of proceedings in which respondents
have been unfairly enbroiled. The governnent
has fielded a battalion of |awers from the
Justice Depart nent, t he United St at es
Attorney's Ofice and the Nuclear Regul atory
Commission to face our squad in divers
contexts. Conplainant hinself has two | awyers

: and if he wanted to retain others, that
woul d be entirely his affair. So too, absent
some substantial basis to interfere with

respondents' choice of counsel -- both as to
nunber and identity -- that choice nust be
respect ed.

In a subsequent "Answer to Mdtion to Disqualify,” dated June
21, 1994, Attorney Fidell notes that sone of the Chief Judge's
functions are mnisterial, and that, "[o]thers are water over the
dam (as in the case of the powers to receive the notice of appeal
or to designate a trial judge). Still others are inapplicable on
their face (as in the case of the powers to consoli date hearings or
al l ow nonattorneys to appear). But none of these powers has been
brought into play since the undersi gned was retained or entered his
appearance in this proceeding." (Enphasis in original). Attorney
Fi del | concl udes as foll ows:
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As we explained in response to the June 10
Oder, if there were, in the future, any
devel opnments that called for or permtted
action by [the] Chief Judge, it is perfectly
obvi ous that he would have to recuse hinself.
In the circunstances, there is no basis for
di squalifying ne. Conpl ainant's notion should
therefore be denied. [Footnote omtted].

It is noted, and conceded, by Attoney Fidell that any appeal of
this disqualification notionis to the Chief Judge. Hi s suggested
remedy is the Chief Judge's recusal.

Li ke many of the cases discussed in this Order to Show Cause,
the factual predicate herein breaks new ground. Further, and
contrary to Attorney Fidell's understandable desire to invoke the
easily acconplished option of the Chief Judge's recusal should he
be asked to rule on this notion or act in some other authorized
capacity with respect to this case, the ethical considerations
underlying this situation are neither as straightforward, nor the
remedy as facile, as M. Fidell would appear to suggest.

The review of Second Circuit cases reflects that the Canons of
Et hics nost frequently encountered by that court are Canons 4, 5,
7 and 9. As has already been pointed out, the Second Circuit wll
only rarely disqualify counsel based on a violation of Canon 9,
al one.

Canon 4, which states that, "[a] |awer should preserve the
confidences and secrets of a client,” does not have imedi ate
applicability. Thus, this canon usually cones into play where, for
exanpl e, an attorney represents client "A" in a particular | awsuit
against client "B", and then in a subsequent |awsuit, represents
client "B," although not against client "A " but where matters
ari se which adversely affect client "A " Thus, as Enl e noted:

Canon 4 inmplicitly i ncor por at es t he
adnonition, enbodied in old Canon 6, that
"[t]he [lawer's] obligation to represent the
client with undivided fidelity and not to
divulge his secrets or confidences forbids
al so the subsequent acceptance of retainers or
enpl oynent from others in matters adversely
affecting any interest of the client wth
respect to which confidence has been reposed. ™
Wthout strict enforcenment of such high
ethical standards, a client would hardly be
inclined to discuss his problens freely and in
depth wth his [|awer, for he would
justifiably fear that information he reveals
to his lawer on one day nay be used agai nst
hi m on the next.
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EmM e Industries, Inc. v. Patentex, Inc., 478 F.2d at 570. In order
to deal with these issues, the Second Circuit relied on the so-
called "substantially related" test, i.e., that the "'former client
need show no nore than that the matters enbraced within the pendi ng
suit wherein his former attorney appears on behalf of his adversary
are substantially related to the matters or cause of action wherein
the attorney previously represented him the forner client.'" Enl e,
id, citing T.C. Theatre Corp. v. Wrner Bros. Pictures, 113
F. Supp. 265 (S.D.N. Y. 1953).

It is apparent that the situation herein is not a Canon 4
case. Thus, this is not a situation where the attorney in question
represents one client, and then after that first case has been
resol ved, subsequently represents another client in a matter that
m ght adversely affect the first. | ndeed, it can be said that
there is no substantive matter under consideration in the second
case, i.e., the instant case, that woul d adversely affect the Chief
Judge in his case, i.e., the case in which Fidell first appeared.
In this regard, it mght be said that, the only party whose
interests m ght be adversely affected herein, the Conpl ai nant, who
is also the noving party with respect to the disqualification
i ssue, has no connection to Attorney Fidell at all. Finally, and
insofar as Canon 4 1is concerned, there is no substantial
relationship -- or any relationship -- between the subject matter
of the Chief Judge's case and the case herein. | accordingly find
t hat Canon 4 has no rel evance to the disqualification notion under
consideration. See generally International Electronics Corp. V.
Fl anzer, 527 F.2d at 1291-292. But see Silver Chrysler Plynouth,
Inc. v. Chrysler Mo. Corp., 518 F.2d at 757 where the court, while
noting the "substantially related" test, held that where an
attorney's contact wth the subject matter in question is
at t enuat ed, t hat attorney's role cannot be consi dered
"representation” within the neaning of T.C. Theatre Corp. and Enl e,
and that the attorney in question had rebutted any inference that
he possessed confidences that could be used against the forner
client.

It would further appear that Canon 7 does not apply. Canon 7
states that, "[a] | awer shoul d represent a client zealously within
the bounds of the law." Thus, unlike the situations in Ceranto,
Inc. v. Lee Pharmaceuticals, 510 F.2d 268 (2d Gr. 1975), WT.
Grant Co. v. Haines, 531 F.2d 671 (2d G r. 1976) or Papani col aou v.
Chase Manhattan Bank, N. A., 720 F. Supp. 1080 (S.D. N. Y. 1989), there
has never been an assertion herein that Attorney Fidell sonehow had
unaut hori zed contact with the Conplai nant. Thus, the conduct
conpl ained of is his concurrent connection to both the Chief Judge
and to Respondents. This does not fall within the bounds of Canon
7, and | so find.

Canon 5, however, presents a sonewhat different issue. That
Canon states that, "[a] |awer should exercise independent
pr of essi onal judgnent on behalf of a client,” and there are two
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"Et hi cal Considerations”™ which may apply. EC 5-1 states as
fol | ows:

The professional judgnment of a |awer should
be exercised, within the bounds of the |aw,
solely for the benefit of his client and free
of conpromsing influences and |oyalties.
[ Footnote omtted]. Nei t her his personal
interests, the interests of other clients, nor
the desires of third persons should be
permtted to dilute his loyalty to his client.

EC 5-14 states as foll ows:

Mai nt ai ni ng the i1independence of professiona
judgment required of a |awer precludes his
acceptance or continuation of enpl oynent that
w Il adversely affect his judgnent on behal f
of or dilute his loyalty to a client.! This
probl em ari ses whenever a |lawer is asked to
represent two or nore clients who may have
differing interests, whether such interests be
conflicting, inconsistent, diverse, or

ot herwi se di scordant. '8

17 See ABA Canon 6 [1908 enact nent]

8 The ABA Canons speak of "conflicting
interests" rather than "differing interests”
but make no attenpt to define such other than
the statenent in Canon 6 [1908 enactnent]:
Wthin the neaning of this canon, a |awer
represents conflicting interests when, in
behalf of one client, it is his duty to
contend for that which duty to another client
requires himto oppose.”

Cnema 5, Ltd. v. Conerama, Inc., 528 F.2d 1384 (2d Grr.
1976), which addresses the Canon 5 issue, is set forth in detail,
above. Simlar to Manly Fleischmann and his two law firnms in
Cnema 5, M. Fidell has a concurrent relationshipwth two clients
in tw separate proceedings. Unlike Cnema 5 however, thereis no
one party herein which appears in both the proceedi ng i nvol vi ng t he
Chi ef Judge and the instant case. Thus, in the C nema 5 scenario,
one of Fleischmann's firnms represented Cinerama i n one case, and in
the other case, in which C nerama was also a party, Fleischnmann's
other firmrepresented Cinema 5, Ltd. against C nerama. C nerang,
represented in the GCnema 5 proceeding by Louis N zer's firm
brought the notion for disqualification. As set forth in detai
above, Fleischmann's New York Cty firm took the position that
where there is no substantial relationship between the
controversies, there is no basis for disqualification. The Second
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Crcuit held, however, that where the sane party appears in two
lawsuits, and an attorney is retained by the party in one case, but
IS appearing against that client in another case, the issue is not
so nuch the simlarity of the two causes of action, but rather the
duty of undivided loyalty that an attorney owes to each of his or
her clients.

Clearly, the Chief Judge does not stand in C nerama's shoes,
and as M. Fidell has pointed out, the Solicitor, who has
apparently brought the action on behalf of the Departnent of Labor
in the Chief Judge's case, is not a party to this proceeding
These factors, however, do not end the inquiry because, as the
Second Circuit points out in Cnema 5:

Et hi cal Considerations 5-1 and 5-14 . . .
provide that the professional judgnent of a
| awyer nust be exercised solely for the
benefit of his client, free of conprom sng
i nfluences and loyalties, and this precludes
his acceptance of enploynent that wll
adversely affect his judgnment or dilute his
| oyal ty.

Cnema 5, Ltd. v. Cineramm, Inc. 528 F.2d at 1386.

It is this requirement that brings us to the nub of the issue
her ei n: Can M. Fidell represent the Chief Judge and also
represent Respondents free fromconcern that a position, action or
failure to act in one case will have ramfications for the other.
In CGnema 5, the crux of the disqualification was the presence of
Cinerama as a party in both |awsuits. In the instant case, the
problemthat arises is that the existence of M. Fidell's attorney-
client relationship with the Chief Judge raises the potential for
ex parte contact -- indeed, it raises the question of whether M.
Fidell's relationship with the Chief Judge, in the context of his
concurrent relationship with Respondents herein, is ex parte per
se.

In this regard, as has been noted at footnote 16 (see page 21,
supra), Attorney Fidell has al ready been required to make a choice
involving his attorney-client relationship with the Chief Judge,
whi ch has had ram fications herein. That choi ce was whet her or not
M. Fidell should disclose his representation of the Chief Judge to
hi s opposing counsel, as well as to this Court. M. Fidell chose
not to do so, at least in part, because "the very act of nmaking ny
representation of [the] Chief Judge a matter of record in this
proceedi ng could have been perceived as an indirect effort to
derive sone inplicit advantage.” On the other hand, and the Court
enphasi zes that there is no evidence to support this proposition,
it mght also be argued that the failure to disclose mght be
simlarly indicative of an indirect effort to derive sone inplicit
advantage. It is this kind of concern which |lies at the very heart
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of what defines ex parte within the context of Canon 5, 1/.e.
action taken, or not taken, for the benefit of one side only.
Thus, while Attorney Fidell does not represent tw adverse
interests wthin the nmeaning of CGnema 5, it m ght be said, as does
Et hi cal Consideration 5-14, that dilution of one's loyalty to one's
clients arises when these clients "may have differing interests,
whet her such interests be conflicting, inconsistent, diverse, or
ot herw se discordant."” It would appear that while the interests of
Attorney Fidell's two clients are not adverse, they mght well be
characterized as "di scordant,"” and woul d t her eby have t he potenti al
to taint the substantive proceeding herein.® Thus, as noted above,
Attorney Fidell's representation of Respondents has already been
conprom sed by his having to take his representation of the Chief
Judge into account when deciding whether or not to disclose that
attorney-client relationship.

Finally, Canon 9 nmust be addressed. Canon 9 states that, "[a]
| awyer shoul d avoid even the appearance of inpropriety.” As fully
set forth above, the Second Circuit, and the federal district

% 1t is noted that while neither of Attorney Fidell's

clients has raised the disqualification issue, it is well settled
that a court has the authority to raise such questions sua
sponte. See generally Enpire Linotype School v. United States,
143 F. Supp. 627 (S.D.N. Y. 1956), stating:

Assum ng arguendo that the Governnent had

del ayed making the notion to disqualify, the
Court woul d not be precluded or estopped from
adj udi cating the question now before it. The
Court's duty and power to regulate the
conduct of attorneys practicing before it, in
accordance wth the Canons, cannot be
defeated by the laches of a private party or
conplainant. Thus, the Court, on its own
notion, may disqualify an attorney for

viol ation of the Canons of Ethics. Porter v.
Huber, D.C W D. Wash. 1946, 68 F. Supp. 132.

And, by a parity of reason, it is the
responsibility of the Court to ascertain

whet her there is any nmerit to the accusation
when once an all eged viol ation of the Canons
has been called to the Court's attention.
United States v. Standard Ol Co.,
D.C.S.D. N Y.1955, 136 F.Supp. 345, 351, note
6.

ld. at 631. See al so footnote 33, infra.
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courts therein, do not often disqualify a | awer based on Canon 9
al one, see, for exanple Bd. of Ed. of NY. Cty v. Nyquist, 590
F.2d 1241 (2d G r. 1979), and Arnstrong v. MAlpin, id , 625 F.2d
433 (2d Cir. 1980); but it has been done, see Hull v. Cel anese
Corporation, 513 F.2d 568 (2d CGir. 1975)%, and MVWR/ \al |l ace Power
& I ndus. v. Thanmes Associates, 764 F.Supp. 712 (D.Conn. 1991).

Hul I, Iike MVR, involved a type of ex parte situation in that,
inthe context of a sex discrimnation |awsuit, Cel anese's in-house
counsel (Delulio) asked to intervene as a plaintiff in Hull's case.
Appl ying Canon 9, and citing Ceranto, Inc. v. Lee Pharmaceuti cal s,
510 F. 2d 268, 271 (2d Cir. 1975), the court enphasi zed the need "to
guar d agai nst agai nst the danger of inadvertent use of confidenti al
information . . . ." Thus, Cel anese sought disqualification of the
Rabinowtz firm based on the risk that confidential information
received by Delulio as Cel anese's attorney m ght be used by the
Rabinowitz firm agai nst Cel anese in the prosecution of the joint
Hul | -Delulio clainms. The Rabinowitz firm contended that they had
never wor ked for Cel anese and therefore never had direct access to
confidences of Cel anese. The court set forth Rabinowitz's
intentions with respect to the sharing of any such confi dences:

[ The Rabinowitz firm maintain[s] that they
carefully cautioned Delulio not to reveal any
information received in confidence as an
attorney for Celanese, but rather to confine
her revelations to themto the facts of her
own case. This, they contend woul d avoid even
an indirect transferral of confidenti al
i nformation. They conclude that since they
never got any information either directly or
indirectly, they could not use the information
ei ther consciously or unconsciously.

Hul'l, id at 571. The court responded that the argunent was
"sonmewhat technical in nature,” and that it "seens to overl ook the
spirit of Canon 9 as interpreted by this Court in EmMe." The court
conti nued:

W credit the efforts of the Rabinowitz firm
to avoid the receipt of any confidence.
Nonet hel ess, Enle nakes it clear that the

8 EMe Industries, Inc. v. Patentex, Inc., 478 F.2d 562 (2d
Cr. 1973), is not quite a pure Canon 9 case in that it does
touch on Canon 4, id. at 570. The Hull court noted, however,
that in EMe, the Second Crcuit felt that, "the invocation of
Canon 9 was particularly appropriate [footnote omtted]." Hull wv.
Cel anese, 513 F.2d at 571
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court need not "inquire whether the |awer
di d, in fact, recei ve confidenti al
information. . . ." Eme Industries, Inc. v.
Patentix, Inc., supra, 478 F.2d at 571

Rat her, "where 'it can reasonably be said that
inthe course of the former representation the
attorney mght have acquired information
related to the subject mtter of  his
subsequent representation,’ T. C Theatre
Corp., supra [113 F.Supp.] at 269 (enphasis
supplied), it is the court's duty to order the
attorney disqualified.” [Id at 571. The
breach of confidence would not have to be
proved; it s presunmed in order to preserve
the spirit of the Code.

(Enphasi s supplied). I1d. at 572.

Unlike Hull, there is no attorney in this case "swtching
sides." Also unlike Hull, there are two | egal actions herein, not
one, and | have already found that they are unrelated. Wat we do
have, however, is an individual, M. Fidell, who mintains a
concurrent attorney-client relationship with both the Chief Judge
and wth Respondents herein. In this regard, Attorney Fidel
argues that the Chief Judge has no authority over the instant case,
and in those areas where he mght be required to exercise his
authority, he would recuse hinself.

Like the Hull court's characterization of the argunents nade
by the Rabinowitz firm this argunent, too, seens sonmewhat
technical in nature, and overlooks not the relationship of the
Chi ef Judge to the instant case, but the relationship of the Chief
Judge to the other adm ni strative | awjudges over whomhe exerci ses
adm ni strative authority. Thus, the fact that, as Attorney Fi del
properly points out, the undersigned enjoys statutorily protected
tenure of office and freedom from performance ratings, is not the
point. Sinply put, reprisal against the presiding judge is not the
i ssue here. Rather, it is the potential for shared confidences,
either consciously or unconsciously that is the feared-for
transcursion, or overstepping, herein; and as the Second Crcuit
has pointedly noted in Hull, the breach of confidence would not
have to be proved, it is presuned in order the preserve the spirit
of the Code.

In the context of the potential for shared confidences, the
contenpl ated recusal of the Chief Judge is irrelevant. |Indeed, it
woul d only serve to beg the question: recusal fromwhat? Thus, the
Chi ef Judge does not preside in this case. As for the presiding
judge, and under the circunstances of this case, there is no
recusal possible for the undersigned, for if | cannot hear this
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case, no Departnent of Labor judge may hear it either.?

Finally, and of equal inportance, is that the potential for
shared confidences in this situation creates an appearance of
inpropriety sufficient totaint the instant proceedi ngs. Thus, the
potential for shared confidences would go to the very heart of the
l[itigation process itself. As the Second Circuit has noted, "[t]he
dynam cs of litigation are far too subtle, the attorney's role in
that process is far too critical, and the public's interest in the
outcone is far too great to | eave roomfor even the slightest doubt
concerning the ethical propriety of a lawer's representationin a
given case." Eme Industries, supra, at 571. This Court can
conceive of no rationale that wuld render this set of
circunstances ethically acceptable to the bar, the courts or the
public's interest inthe integrity of the judicial process itself.
| ndeed, the Second Circuit has repeatedly held that any doubt is to
be resolved in favor of disqualification. See, for exanple Hull v.
Cel anese Corporation, 513 F.2d at 571. Finally, as then-Grcuit
Judge Kaufman stated in Enle

W have said that our duty in this case is
owed not only to the parties . . . but to the
public as well. These interests require this
court to exercise its leadership to insure
that nothing, not even the appearance of
inpropriety, is permtted to tarnish our
j udi ci al pr ocess. The stature of the
profession and the courts, and the esteemin
which they are held, are dependent upon the
conplete absence of even a senblance of
i nproper conduct.

Id. at 575.% 3

82 Conpare Potashnick v. Port City Construction Co., 609
F.2d 1101 (5th Cr. 1980), which concerned the failure of a judge
to disqualify hinself based on his involvenent in business
dealings with the plaintiff's attorney. Thus, in that case, it
was the presiding judge who suffered the conflict. |In the case
herein, the conflict lies with the attorney.

%3 See al so MVR/ Wl | ace Power & Indus. v. Thanes Associ ates,
764 F. Supp. 712 (D. Conn. 1991) which has already been set forth
above at length. The Court w shes to enphasize that it does not
in any fashion equate the conduct of Attorney Forstadt with the
situation herein. However, the district court does address the
i ssue of Forstadt's relationship with Wllett, the individual who
had been allied with MVR and was now allied with Thanmes, stating
that, "[e]ven if, as [Thames] maintains, no confidential
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The next issue to be addressed is the balancing of a party's
right to be represented by an attorney of its own choi ce as agai nst
the threat of taint to the proceeding if the attorney remains. See
Hul | v. Cel anese Corporation, id.; WT. Gant v. Haines, 531 F.2d
671 (2d Cir. 1976), which di scusses this bal anci ng and which i s set
forth above at pages 33-5; and Arnstrong v. MAlpin, 625 F.2d 433
(2d G r. 1980), discussed above at pages 38-9, and footnote 26. As
is apparent froma review of the cases, the court | ooks to certain
factors when it bal ances the needs of the party to chose his or her
own | awyer, as against the threat of taint to the proceeding. Sone
of these factors are: the length of tinme the attorney has been
representing the party, the availablity of other counsel, and
whet her there is another renedy that woul d have the sane effect as
di squalification and thereby cure any potential for taint.

informati on was actually disclosed, Forstadt's alliance with
Wllett creates a 'naggi ng suspicion' that Thanes' preparation
and presentation has already been unfairly benefitted."” /d. at
727. There is one additional point to be made regarding MVR, and
that is the fact that when Forstadt was approached by Wl lett
offering his services, Forstadt failed to contact MR s
attorneys. As the court put it, "at the very |least, a prudent
attorney woul d have inquired of plaintiff's counsel regarding
their relationship with Wllett . . . ." /d. Again, and

enphasi zing that Forstadt's conduct is not to be equated with the
situation herein, it mght be said that when Attorney Fi del
undertook to represent Respondents in this case, prudence woul d
have suggested that both Conplainant's counsel and this Court be
informed as to his attorney-client relationship with the Chief
Judge and as to his intentions to represent Respondents herein.
M. Fidell'"s inquiry to the Solicitor reflects that he did have
sonme concern. However, when the Solicitor's office informed him
that it is not a party to this proceeding and had no objection to
hi s appearing on behalf of the Respondents, Attorney Fidell would
have been better served had he then made such inquiry to sonmeone
who was a party to this proceeding, or to the Court. 1ndeed,
this Court |learned of the situation purely by happenstance. See
footnote 31, supra.

3 There is one additional point to be raised, and that is
t he question of whether Attorney Fidell's representation of the
Chi ef Judge, in an action where the U S. Departnent of Labor, and
presumably, the Secretary, is the opposing party, may al so
threaten to taint this proceeding in that any decision by the
undersigned on the nerits of this case is "recomended.” It is
the Secretary who issues the final decision and order.
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In the case herein, M. Fidell wundertook to represent
Respondents on April 1, 1994 and nade a formal appearance in this
case in May of 1994, or a period of four nonths, up to the present.
Wiile he has filed several nptions and responses, the greatest
portion of these relate to the disqualification issue itself.
Under these circunstances, | find that the length of M. Fidell's
tenure as one of Respondents' attorneys, as well as the degree of
his involvenent in this case, is not so great as to prejudice
Respondents in their defense of this matter.

Further, Respondents have other, able, counsel in this case
who have been representing themsince the inception of this matter
nore than one year ago. M. Fidell notes in his June 16, 1994
response, that the presence of other counsel representing
Respondents, "is of no nonent for present purposes . . . . [and
that] Conpl ai nant hinself has two lawers . . . and if he wanted to
retain others, that would be entirely his affair. So too, absent
sonme substantial basis to interfere with respondents' choice of

counsel -- both as to nunber and identity -- that choice nust be
respected." M. Fidell correctly points out that the nunber of
attorneys that one retainsis irrelevant. Indeed, it mght be said

that a party can never have too many |lawers, if nunbers are the
only issue at hand. That is not the case herein, however. Thus,

the question here is whether Respondents will be able to retain
ot her, conpetent, counsel who wll be able to neet their needs
should M. Fidell be disqualified. In this case, Respondents
al ready have conpetent counsel, even absent M. Fidell. See, for

exanpl e the discussion at footnote 26, above, which presents the
situation where there were no other avail abl e conpetent counsel

| accordingly find that Respondents will not be prejudiced if
Attorney Fidell is disqualified.

The final questioninthis regard is whether there is a renedy
ot her than disqualification which would have the effect of renoving
the potential for taint. Some of the cases note that
di squalification issues can often be handl ed by bar association
grievance conmmttees. This is not such a case, however. Thus, the
threat of taint here is grounded in M. Fidell's relationship to
the Chief Judge and his concurrent rel ationship to Respondents in
this case. This situation will not be renedied by a bar
association ruling. 1In addition, there is the very real question
of which bar association would have jurisdiction herein. As has
al ready been discussed, this case arises in Connecticut, and M.

Fidell is not licensed to practice in that jurisdiction. Referral
to a bar association would thus raise nore questions than it would
sol ve. In addition, | have already rejected recusal as being

irrelevant to the circunstances of this case.

There is one other possibility that nmerits nention, and that
is the <construction of the so-called "Chinese Wll," or
"screening." Screening involves setting up a procedure whereby an
att or ney whose presence in a case woul d ot herw se cause a conflict,

61



is screened fromany contact with the ongoing litigation so that
his or her firm mght therefore continue to participate. See
general | y Papani col aou v. Chase Manhattan Bank, N. A, 720 F. Supp.
1080 (S.D.N. Y. 1989), and cases cited therein. It would not seem
to apply herein, for several reasons. Firstly, it is not Attorney
Fidell who would need to be screened. Thus, he does not need
screening from his law firm neither can he be screened fromthe
Chi ef Judge who is, after all, his client. Secondly, screening the
Chi ef Judge is tantamount to recusal, and | have already hel d that
recusal will not cure either the appearance of inpropriety or the
threat of taint. Finally, screening would not aid Attorney Fidel
in curing the problens raised by Canon 5, Jj.e., the duty of
undivided loyalty that an attorney owes to each of his or her
clients. | accordingly find that screening is not an appropriate
mechanismto cure the threat of taint.

There is one nore aspect to "screening" that should be noted
herein, and that goes to Attorney Fidell's failure to disclose to
opposi ng counsel or tothis Court, his attorney-client relationship
with the Chief Judge. If screening were to be an alternative
"cure" herein, and | have found that under the circunstances of
this case that it is not, Attorney Fidell would be required to show
that he "inplenented effective prophyl actic neasures to i nsul ate an
infected attorney." /d. at 1086. |In this regard, the court noted
its "doubts [as to] whether any Chinese walls, which are neant to
be preenptive, can ever function effectively when erected in
response to a notion [to disqualify], and not prior to the arising
of the conflict. [Ctation omtted]." /d. at 1087. Thus, w thout
tinmely disclosure, there can be no screening; and even though the
notion was filed in response to the Court's disclosure, Attorney
Fidell's dutg of undivided loyalty to Respondents had al ready been
conpr omi sed. *°

Accordi ngly, and based on the current state of the record, | find
that, as between Respondents right to counsel of their own choice
and renoving the threat of taint by disqualifying Attorney Fidell,
t he bal ance nust fall on the side of disqualification.

V. Procedure
A Further Proceedings on the Disqualification Mtion

The first issue to be addressed is the nature and type of

% See generally Armstrong v. MAl pin, 625 F.2d 433, 436 (2d
Cr. 1980)(en banc), vacated on other grounds and renmanded, 449
U S 1106, 101 S.C. 911, 66 L.Ed.2d 835 (1981), for a discussion
of the steps taken by the parties when they | earned of the
possi ble conflict. See also in this regard, footnote 26, above.
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proceedi ng involving disqualification notions. The parties are
entitled to a hearing with respect to these notions. See generally
Schwebel v. Orick, 153 F.Supp. 701 (D.C.D.C. 1957); Koden wv.
United States Departnent of Justice, 564 F.2d 228 (7th Cr. 1977);
Rex v. Ebasco Service, Inc., Case Nos. 87-ERA-6, 87-ERA-40, Sec'y.
Dec. and Order, March 4, 1994. See al so Touche Ross & Co. .
Securities & Exch. Comin., 609 F2d 570 (2d Cr. 1979), which
primarily concerned the "exhaustion doctrine"” in the context of an
adm ni strative proceeding to determ ne whet her certain accountants
had engaged i n unethical conduct.

However, whi | e an on-the-record heari ng on t he
disqualification notionis available, not every party in every case
avails thenselves of it. For exanple, sonme cases are submtted on
af fidavits, depositions, briefs or oral argunent. See, for exanple
E.F. Hutton & Conpany v. Brown, 305 F.Supp. 371 (S.D. Tex. 1969),
wherein the court noted the foll ow ng:

Both Hutton and Brown have stated in their
briefs that they consider this record
conpl ete, and neither has asked to offer any
live testinony or requested an evidentiary
heari ng. Al t hough each originally requested
oral argunment, both | ater waived oral argunent
and agreed to submt the notion on the | engthy
briefs already filed.

Id. at 376. Papani col aou v. Chase Mnhattan Bank, N A, 720
F. Supp. 1080 (S.D.N. Y. 1989), involved contact and discussi on of
the case between defendant's attorney and the plaintiff in the
absence of plaintiff's attorney. Wth respect to the procedural
issue of whether a hearing was warranted, the court noted as
fol |l ows:

The Court offered to hold a hearing to
ascertain exactly what was said during the
nmeeti ng but counsel for both parties expressed
the opinion that the court should decide the
matter wi thout a hearing. The affidavits of
the plaintiff and the M| bank partner conflict
with respect to the content and inport of
their conversation;[footnote omtted] but it
is not disputed that the two argued the nerits
of the case at length . :

Id. at 1082. By contrast, in Fund of Funds, Ltd. v. Arthur
Andersen & Co., 567 F.2d 225 (2d Cr. 1977), which involved
di sputed facts, the district court judge "[took] extensive
testinmony . . . ." [Id. at 232. In General Mtors Corporation v.
Cty of New York, 501 F.2d 639 (2d GCr. 1974), the court noted
that, "[t]he facts necessary to an understandi ng of our di sposition
of these appeal s have been gl eaned, in the main, fromthe conpl ai nt
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and fromthe affidavits filed by the parties in support of and in
opposition to the respective notions at issue. They are,
thankfully, rather straightforward and, in all material respects,
undi sputed." Id. at 641. Cf. Silver Chrysler Plynouth, Inc. v.
Chrysler Mt. Corp., in which the parties submtted "vol um nous
affidavits, copies of pleadings in cases in which [the attorney in
question] had allegedly worked, and extensive nenoranda of | aw.

. ..and . . . oral argunent . . . ." [d. at 752. Interestingly,
the court also noted, "[t]horough consideration of the facts, as
nore elaborately set forth in the opinion below, is required

[footnote omtted]. Nor can judges exclude from their m nds
realities of which fair decision would call for judicial notice."
Id. at 753. Hull v. Celanese Corporation, 513, F.2d 568, 570 (2d
Cr. 1975), also appeared to rely on affidavits and other
docunentary evidence in reaching the decision to disqualify.
MWR/ Wl | ace Power & Industrial, Inc. v. Thanmes Associates, 764
F. Supp. 712 (D.Conn. 1991), appeared to rely on deposition
testinmony, affidavits and docunentary evidence. Lefrak v. Arabian
Am GO Co., 527 F.2d 1136 (2d Gr. 1975), is conprehensive as to
this issue. CGting Hull, the court stated as foll ows:

Certainly the nmethod of conducting the inquiry
is wthin the discretion of the judge charged
with the responsibility of supervision. This
court has not mandated any procedure. The
trial judge may be able to nake the
determ nation of inpropriety vel non on the
basis of oral argunents and affidavits,
General Mdtors Corp. v. Gty of New York, 501
F.2d 639 (2d Cr. 1974), he may appoint a
special master to ascertain the facts, Fisher
Studio, Inc. v. Loews Inc, supra, or he may
conduct the evidentiary hearing which was
provided here. In addition to the affidavits
subm tted, Judge Costantino did exam ne the
list of proposed questions submtted by
appel l ants' counsel and he did permt counsel
to interrupt the proceedi ng to suggest further
guestioning. Wether discovery is permssible
is clearly wwthin his discretion in any event,
Lehigh Valley Industries, Inc. v. Birenbaum
527 F.2d 87 (2d Cr., Nov. 28, 1975); H.L.
Moore Drug Exchange, Inc. v. Smth, Kline &
French Laboratories, 384 F.2d 97 (2d CGr
1967), and that discretion should be rarely
di st ur bed in non- adver sary pr oceedi ng
i nvol ving attorney disqualification.
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Id at 1140.°%

Based on all of the above, if any party herein intends to
submt evidence in addition to whatever docunents are already
before the Court, | find that any of the above enunerated nethods
are acceptable and would satisfy due process concerns in this
regard.

B. The Nature and Effect of This Oder to Show Cause

% Thus, the Second Circuit provided sonme instructive
background. The court noted that, "appellants here do not seek a
reversal of the order of the court below and a disqualification

of counsel. Rather, they ask us to vacate that order and renand
to the district court for further hearings 'with instructions for
a full and vigorous investigation of the underlying facts.' The

remand sought is based on the prem se that the disqulaification
proceeding is not properly termed a 'judicial proceeding but in
fact is adversary in nature, entitling the defendants' counsel t
enploy the traditional litigation techniques of discovery as wel
as direct and cross-exam nation. W think that this argunent is
based upon a m sconception of the [district court] proceeding
bel ow and is in fact unsupported by authority. On the contrary,
nmore than a century ago M. Justice Field in Randall v. Brigham
74 U.S. (7 wall.) 523, 540, 19 L.Ed. 285 (1869) nmade the
foll ow ng pertinent coments:

"It is not necessary that proceedi ng agai nst
attorneys for mal practice, or an
unpr of essi onal conduct, should be founded
upon formal allegations against them Such
proceedi ngs are often instituted upon

i nformati on devel oped in the progress of a
cause; or fromwhat the court |earns of the
conduct of the attorney fromits own
observation. Ssonetines they are noved by
third parties upon affidavit; and sonetines
they are taken by the court upon its own
nmotion. All that is requisite to their
validity is that, when not taken for matters
occurring in open court, in the presence of
the judges, notice should be given to the
attorney of the charges made and opportunity
af forded himfor explanation and defence.
The manner in which the proceedi ng shall be
conducted, so that it be w thout oppression
or unfairnes, is a matter of judicial

regul ation.'"

Id. at 1140.
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On considering how this notion woul d be handl ed procedurally,
and after extensive research, it was concluded that an order to
show cause woul d be appropriate herein. As aninitial matter, and
consi dering the nunmerous i ssues raised by the notion to disqualify,
it was thought that the parties shoul d have the opportunity to view
the thinking of the Court and the way in which the Court has thus
far anal yzed the conpl ex i ssues presented.

Far nore inportant from Respondents' point of view, is the
procedural effect of couching this Order as one to show cause and
whether it thereby acts to deny Respondents due process by, in
effect, prejudging the notion. For the follow ng reasons, | find
that a show cause order herein is appropriate. Firstly, an order
to show cause is not a final order. Thus, it allows a party to
rebut whatever findings or analysis have been made in support of

the order's concl usion. CGeneral ly speaking, the noving party,
here, the Conpl ai nant, woul d have the burden of making out a prina
facie case, which, if successfully done, would place upon

Respondent s t he burden of production to show that disqualification
is not warranted. The burden of persuasion, however, would remain
with the Conpl ainant. See generally, Mtchell v. Flynn, 478 A 2d
1133 (Me. 1984). \Wile Conplainant herein was the noving party,
and did offer argunent in support of the notion, there was no
evi dence, as such, presented. Nonet hel ess, in the context of a
di squalification notion, which raises questions involving ethical
conduct, the Court nmay both raise issues and analyze them sua
sponte. See Enpire Linotype School v. United States, 143 F. Supp.
627 (S.D.N. Y. 1956), cited above at footnote 30. Further, the
Court may rely on Respondents' concessions (see, for exanple,
Attorney Fidell's explanation as to the reason underlying his
failure to disclose); and certainly, the Court has relied on facts
which are undisputed (for exanple, Attorney Fidell's attorney-
client relationship with both the Chief Judge and wi th Respondents
herein); all of which findings are, in the Court's view, supported
by the extensive Second Crcuit case law on issues involving
di squalification. This is not to say that Attorney Fidell and
Respondent s may not adduce further evidence in the manner of their
own choosing and thus provide the basis for an ultimte finding
that disqualification herein is not warranted; and, indeed, they
are invited to submt such evidence. However, based on all of the
above, and on Randall v. Brigham 74 U S. (7 Wall.) 523, 540, 19
L. Ed. 285 (1869), | find that under the circunstances of this case,
an Order to Show Cause is an appropriate procedural vehicle.

C. Sone Thoughts Regardi ng Appeal of This Matter

The regul ati ons provide that any appeal of this
disqualification matter, regardl ess of which party prevails, would
be to the Chief Judge. See 29 CF.R § 18.36(b). It is assuned
that the Chief Judge would recuse hinself fromthis matter. The
guestion arises, however, where any subsequent appeal would lie.
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In this regard, | would ask the parties to consider the effect of
Armstrong v. McAlpin, id. at 625 F.2d 433, on any appeal resulting
fromthe disqualification proceedings herein, including the issue
of whether, if disqualification is ordered, the Secretary rules on
t he di squalification, or whether it is considered wholly coll ateral
within the nmeaning of Arnstrong, and therefore not subject to a
final decision by the Secretary absent a recommended deci si on and
order on the merits. /d. at 438.7%

Finally, | would ask the parties to consider the followng
| anguage found in 29 CF. R § 18.36(b), that, "[a]ny attorney or
ot her representative so suspended or barred may appeal to the Chief
Judge but no proceeding shall be delayed or suspended pending
di sposition of the appeal; provi ded, however, t hat t he
admnistrative law judge shall suspend the proceeding for a
reasonable time to obtain another attorney or representative," and
whether it is consistent or inconsistent with the follow ng
| anguage found in Arnstrong:

We do not reach the sane concl usi on, however

wi th respect to orders granting
di squalification nmotions. In such cases, the
losing party is imrediately separated from
counsel of his choice. If the order is

erroneous, correcting it by an appeal at the
end of the case mght well require a party to
show that he lost the case because he was
inproperly forced to change counsel. Thi s
woul d appear to be an al nbst insurnountable
burden. In addition, permtting an i medi ate
appeal from the grant of a disqualification
notion does not disrupt the litigation, since
the trial nust be stayed in any case whil e new
counsel is obtained.

Id at 440-41.

ORDER

1. Respondents are hereby ORDERED t 0o show cause why Attorney
Eugene R Fidell should not be disqualified fromparticipating in
this proceedi ng as Respondents' counsel.

3 Cf. Rex v. Ebasco Services, Inc., id. where the Secretary
ruled as to the ordered sanction, and rejected it, but nade the
ruling in the context of the entire case which was before himon
the nerits.
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2. The parties are further ORDERED to inform the Court by
cl ose of business, Friday, August 19, 1994, as to whether they w sh
to present further evidence in this matter, and the formthat such
evidence w |l take.

JOAN HUDDY ROSENZVEI G
District Chief Adm nistrative
Law Judge
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